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SUBPART  II- 3 


THE  LEASING  SYSTEMS 


The  background  of  the  leasing  systems,  as  these  systems 
relate  to  the  nonfuel  minerals,  is  found  in  Chapter  2  of 
this  study.  The  principal  leasing  laws  applicable  to  nonfuel 
minerals  are: 

(1)  The  Mineral  Leasing  Act  of  1920.  1/  This  Act  is 
applicable  to  the  leasing  on  the  public  domain  of  phosphate 
sodium,  and  potassium  in  all  states,  and  sulphur  in  Louisiana 
and  New  Mexico.  2 / 

(2)  The  Mineral  Leasing  Act  for  Acquired  Lands  (1947).  3/ 
This  Act  is  applicable  to  the  leasing  of  phosphate,  sodium, 
potassium,  and  sulphur  on  acquired  lands  in  all  states.  The 
Act  provides,  in  effect,  that  leasing  of  the  minerals  on  acquir¬ 
ed  lands  will  be  upon  the  same  conditions  as  are  contained  in 
the  Mineral  Leasing  Act  of  1920,  except  as  otherwise  provided.  4/ 
The  regulations  implementing  the  Mineral  Leasing  Act  for  Ac¬ 
quired  Lands  provide  that  the  regulations  prescribed  for  the 
Mineral  Leasing  Act  of  1920  shall  govern  the  disposal  and  de¬ 
velopment  of  minerals  under  the  Mineral  Leasing  Act  for  Acquired 
Lands  to  the  extent  they  are  not  inconsistent  with  the  latter 


1/  30  U.S.C.  §§  181-287  (1964). 

2/  Although  sulphur  deposits  have  been  subject  to  mineral 
leasing  in  Louisiana  since  1926  (Act  of  Apr.  17,  1926,  ch.  158, 
44  Stat.  201)  and  in  New  Mexico  since  1932  (Act  of  July  16, 

1932,  ch.  498,  47  Stat.  701),  there  has  been  no  production  from 
any  sulphur  leases.  Letter  from  Russell  G.  Wayland,  Chief, 
Conservation  Division,  Geological  Survey,  to  Howard  A.  Twitty, 
Jan.  7,  1969. 

3/  30  U.S.C.  §§  351-359  (1964). 

4/  Id.  §  352. 
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Act  and  except  as  may  be  otherwise  specifically  provided  by 
regulations  relating  to  the  latter  Act.  JL/ 

(3)  Seven  laws  providing  for  the  leasing  of  minerals 
other  than  phosphate,  sodium,  potassium,  and  sulphur  on 
acquired  lands  under  the  jurisdiction  of  the  Department  of 
Agriculture.  Five  of  these  laws  are  referred  to  in  Section 
402,  Reorganization  Plan  No.  3  of  1946,  2/  which  transferred 
the  mineral  leasing  function  under  these  laws  from  the 
Secretary  of  Agriculture  to  the  Secretary  of  the  Interior;  3/ 
the  other  two  laws  were  enacted  after  adoption  of  Reorganiza¬ 
tion  Plan  No.  3  of  1946  and  provide  for  mineral  leasing  by 
the  Secretary  of  the  Interior.  4/  The  Bureau  of  Land 
Management  Manual  refers  to  the  leasing  authority  acquired 
by  the  Secretary  of  the  Interior  pursuant  to  the  transfer  of 
functions  to  him  from  the  Secretary  of  Agriculture  by  Section 
402,  Reorganization  Plan  No.  3  of  1946  as  the  authority  to 
lease  ''hard  rock"  minerals  in  lands  acquired  by  the  Secretary 
of  Agriculture.  _5 /  By  the  Act  of  June  11,  1960,  _6/  the 
authority  to  dispose  of  mineral  materials,  such  as  sand,  stone, 
gravel,  and  clay,  on  these  acquired  lands  was  transferred  to 
the  Secretary  of  Agriculture  from  the  Secretary  of  the  Interior. 


1/  43  C.F.R.  §  3211.3  (1968). 

2 /  60  Stat.  1099,  5  U.S.C.  note  following  §  133y-16 

(1964),  5  U.S.C . A. App .  188  (1967). 

3/  43  C.F.R.  §  3210.0-3(b)  (1968)  provides  that  the 

authority  conferred  on  the  Secretary  of  the  Interior  by  the  Min¬ 
eral  Leasing  Act  for  Acquired  Lands  supersedes  the  authority  con¬ 
ferred  upon  him  by  Section  402  of  Reorganization  Plan  No.  3  of  1946. 

4/  Act  of  Sept.  1,  1949,  30  U.S.C.  §  192c  (1964);  Act 
of  June  28,  1952,  ch.  482,  §  3,  66  Stat.  284,  285. 

5/  VI  B.L.M.  Manual,  ch.  2.14  (Rel.  34,  10/20/55). 

_6/  Pub. L. No.  86-509,  74  Stat.  250,  5  U.S.C.  note  follow¬ 

ing  §  511  (1964),  7  U.S.C. A.  note  following  §  2201  (Supp. 

1968) . 
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(4)  The  Act  of  June  30,  1950.  1/  This  Act  authorizes 
the  issuance  of  prospecting  permits  and  mineral  leases  for 
those  minerals  in  the  National  Forests  of  Minnesota,  which, 
but  for  the  Act  of  February  18,  1873,  2/  would  have  been 
subject  to  location  under  the  mining  laws.  Regulations 
implementing  the  1950  Act  provide  that  the  regulations  ap¬ 
plicable  to  leasing  under  Section  402,  Reorganization  Plan 
No.  3  of  1946,  govern  the  leasing  of  minerals  in  the  National 
Forests  of  Minnesota  to  the  extent  that  they  are  applicable.  3/ 

Six  other  mineral  leasing  laws  were  enacted  to  permit 
leasing  on  lands  which  are  withdrawn  from  mineral  entry  or 
which  contain  reserved  minerals  not  subject  to  disposition 
under  the  mining  laws.  4/  Where  phosphate,  sodium  and 
potassium  are  subject  to  leasing  in  the  lands  covered  by 
these  six  laws,  the  regulations  provide  that  such  leasing 


y 

16 

U.S.C. 

1/ 

30 

U.S.C 

1/ 

43 

C  .  F .  R , 

y 

30 

U.S.C. 

§  508b  (1964) . 

§  48  (1964) . 

§  3325.3  (1968) . 


_  §§  291-293  (1964)  (gold,  silver,  and 

quicksilver  in  lands  in  private  land  claims  confirmed  by 
decrees  of  the  Court  of  Private  Land  Claims);  16  U.S.C. 

§§  460n  to  460n -9  (1964)  (mineral  leasing  in  Lake  Mead 
National  Recreation  Area);  Act  of  June  8,  1926,  ch.  499, 

44  Stat.  708  (leases  of  reserved  minerals  in  certain 
lands  patented  to  the  State  of  Nevada);  Act  of  May  9,  1942, 
ch.  297,  56  Stat.  273  (leasing  of  silica  sands  and  other 
nonmetallic  minerals  in  described  lands,  located  in  Nevada, 
withdrawn  by  Executive  Order  No.  5105);  16  U.S.C.  §  460q 
et  seq .  (Supp.  Ill  1965-1967)  (development  of  minerals  in 
lands  within  Whiskeytown -Shasta-Trinity  National  Recreation 
al  Area);  Act  of  Mar.  3,  1933,  ch .  209,  47  Stat.  1487,  as 
amended  by  Act  of  June  29,  1936,  ch .  861,  49  Stat.  2027 
(reserved  minerals  in  lands  patented  to  the  State  of  Cali¬ 
fornia  for  park  or  other  public  purposes) . 
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will  not  be  under  these  laws  but  under  the  Mineral  Leasing 
Act  of  1920.  1/ 


Any  discussion  of  the  leasing  system  for  nonfuel  miner¬ 
als  is  complicated  by  the  number  of  laws  involved,  by  the 
differences  in  the  laws  (particularly  the  differences  in 
treatment  of  mineral  leasing  on  public  domain  as  compared 
with  acquired  lands) ,  and  by  the  fact  that  the  administra¬ 
tion  of  the  leasing  laws  is  not  vested  in  a  single  agency  but 
rather  in  the  Bureau  of  Land  Management,  the  Geological  Sur¬ 
vey,  and  other  agencies  such  as  the  Forest  Service.  In  this 
study,  the  Mineral  Leasing  Act  of  1920  is  emphasized  because 
it  is  the  oldest  and  most  detailed  of  the  principal  mineral 
leasing  acts,  it  has  been  the  subject  of  the  most  litigation, 
and  in  many  respects  it  has  been  a  pattern  for  other  mineral 
leasing  laws. 


The  Mineral  Leasing  Act  of  1920  is  not  a  simple  law.  As 
originally  enacted,  it  consisted  of  thirty-eight  sections  and 
provided  for  leasing  deposits  of  coal,  phosphate,  sodium,  oil, 
oil  shale,  or  gas,  and  lands  containing  such  deposits  which 
were  owned  by  the  United  States,  except  for  certain  excluded 
deposits  and  lands  specified  in  the  Act.  2/  The  Act  was 
extended  to  other  minerals  by  the  following  statutes: 


Act 

of  April  17,  1926,  ch.  158  3/ 

Sulphur  in 
Louisiana 

Act 

of  February  7,  1927,  ch.  66  4/ 

Potassium 

Act 

of  July  16,  1932,  ch.  498  5/ 

Sulphur  in 
New  Mexico 

i/ 

(1968)  . 

43  C.F.R.  §§  3323.1-2,  3324.3 

,  3326.1,  and  3328 

2  / 

Act  of  Feb.  24,  1920,  ch.  85, 

41  Stat.  447. 

3/ 

44  Stat.  301. 

4  / 

44  Stat.  1057. 

5  / 

47  Stat.  701. 
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Act  of  September  2,  1960,  Pub.  L. 

No.  86-705  1 J  Native  asphalt, 

solid  and  semi¬ 
solid  bitumen, 
and  bituminous 
rock 

Congress  has  frequently  amended  the  Mineral  Leasing  Act 
of  1920,  particularly  with  respect  to  matters  relating  to  oil 
and  gas.  This  Act,  as  amended,  appears  in  Title  30  of  the 
United  States  Code,  Sections  181  through  287,  inclusive.  The 
sections  in  the  original  Act  and  in  Title  30  of  the  United 
States  Code  may  be  broken  down  into  the  following  headings: 


Item 

Heading 

Sections  in 
Original  Act 

Sections  In 
Title  30  U.S.C. 

1 

General  Provisions 

1  and  26-38 

i 

181-194 

2 

Coal 

2-8 

201-209 

3 

Phosphates 

9-12 

211-214 

4 

Oil  and  Gas 

13-20 

221-236 

5 

Oil  Shale 

21 

241 

6 

Alaska  Oil  Proviso 

22 

251 

7 

Sodium 

23-25 

261-263 

8 

Sulphur 

(Added  by  Acts  of 

271-276 

Apr.  17,  1926 
and  July  16,  1932; 


1/  74  Stat.  790 


Item  Heading 


Sections  in 
Original  Act 


Sections  in 
Title  30  U.S.C. 


9  Potassium 


281-287 


(Added  by  Act  of 
Feb.  7,  1927) 

10  Native  Asphalt, 

Solid  and  Semisolid 
Bitumen  and  Bituminous 
Rock  (Added  by  Act  of 
Sept.  2,  1960) 

Since  this  study  covers  only  the  nonfuel  minerals,  no 
effort  will  be  made  to  cover  the  items  numbered  2,  4,  5,  6, 
and  10  in  the  above  list.  Further,  this  study  will  sum¬ 
marize  rather  than  empnasize  the  general  provisions  listed 
under  item  1  unless  the  application  of  a  particular  provision 
is  limited  to  one  or  more  of  the  non fuel  minerals.  The  oil 
and  gas  legal  study  will  emphasize  the  general  provisions 
listed  under  item  number  1. 

The  Mineral  Leasing  Act  of  1920  was  enacted  forty-nine 
years  ago.  Provisions  were  included  in  the  Act  to  guard 
against  the  monopolization  of  the  natural  resources  and  the 
charging  of  excessive  prices  for  the  mineral  resources 
extracted  from  the  public  domain.  1/  Furthermore,  the  1920 
Act  required  that  each  lease  contain  certain  provisions  for 
the  protection  of  miners,  such  as  provisions  regulating  the 
hours  of  work  and  prohibiting  certain  persons  from  being 
employed  underground.  2 J  The  development,  since  1920,  of 
federal  and  state  law  directly  relating  to  these  matters 
may  make  a  continuation  of  such  provisions  in  a  mineral 
leasing  law  inadvisable.  On  the  other  hand,  concern  for  the 
environmental  control  of  the  air,  water,  and  land  has  resulted 
in  the  inclusion  in  permit  and  lease  forms  of  general  pro¬ 
visions,  supplemented  by  special  stipulations  and  mined  land 


1/  30  U.S.C.  §  184  (1964) 


2/  Id.  §  187. 


726 


1 


reclamation  regulations,  although  the  Mineral  Leasing  Act  of 
1920  is  silent  on  such  matters,  and  authority  for  them  must 
be  found  in  the  wide  discretion  allowed  the  administrator  in 
the  issuance  of  permits  and  leases, under  the  law  in  the  au¬ 
thority  to  include  in  such  permits  and  leases  provisions  for 
the  safeguarding  of  the  public  welfare,  1/  and  in  the  author¬ 
ity  of  the  administrator  to  prescribe  necessary  and  proper 
rules  and  regulations.  2/  These  problems  are  mentioned  to 
point  out  that  any  analysis  of  the  mineral  leasing  system 
should  be  made  in  the  light  of  the  legal,  economic,  and 
social  problems  of  today  rather  than  those  of  1920. 

A  consideration  of  the  differences  between  the  federal 
mineral  leasing  systems  and  transactions  involving  privately 
owned  lands  may  be  of  assistance  in  evaluating  the  federal 
mineral  leasing  systems.  Some  of  these  differences,  which 
are  mentioned  below,  will  be  emphasized  in  the  discussion  of 
the  leasing  systems  in  this  study. 

The  federal  leasing  systems  under  the  principal  mineral 
leasing  laws  provide  for  the  issuance  of  a  prospecting  per¬ 
mit  when  a  valuable  mineral  deposit  is  not  known  to  exist  on 
the  lands,  and  if  a  discovery  of  such  a  deposit  is  made  dur¬ 
ing  the  term  of  the  permit,  a  preference  right  lease  is  issued. 
Other  leases  are  issued  only  after  competitive  bidding.  Min¬ 
eral  deposits  of  nonfuel  minerals  on  privately  owned  lands 
are  normally  acquired  not  by  a  lease  but  by  a  lease  with  an 
option  to  purchase,  a  contract  of  purchase,  or  some  other 
transaction  wherein  complete  title  ultimately  vests  by  pur¬ 
chase  in  the  developer  of  the  mineral  resources.  Such  agree¬ 
ments  may  have  a  provision  for  minimum  payments  and  royalties, 
both  of  which  apply  on  the  purchase  price.  Under  the  mineral 
leasing  laws,  when  prospecting  permits  are  issued,  the  per¬ 
mittee  cannot  be  certain  what  the  terms  of  the  lease,  includ¬ 
ing  the  terms  providing  for  rent  and  royalty,  will  be.  These 
matters  are  left  to  the  discretion  of  the  appropriate  officers 
in  the  Department  of  the  Interior.  Rights  to  privately  owned 


1/  Id. 

2/  Id.  §  189;  43  US.C.  §  1201  (1964). 
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mineral  deposits  are  acquired  not  by  a  prospecting  permit 
which  may  ultimately  entitle  the  developer  to  secure  another 
agreement  but  by  a  single  agreement  which  establishes  all  the 
respective  rights  of  the  developer  and  owner,  not  only  during 
the  prospecting  period  but  also  during  the  development  and 
production  periods . 

Under  the  federal  leasing  systems,  the  United  States 
retains  authority  to  supervise  prospecting,  development,  and 
production  to  an  extent  virtually  unknown  in  transactions 
involving  privately  owned  mineral  deposits.  Agreements  in¬ 
volving  privately  owned  mineral  deposits  usually  contain 
provisions  for  liability  insurance  and  indemnity  provisions 
protecting  the  owner  from  litigation.  Permits  and  leases 
under  the  federal  leasing  systems  have  no  such  provisions  and 
the  United  States  has  successfully  maintained  that  it  is  not 
liable  for  negligence  in  connection  with  the  supervision  of 
activities  under  the  prospecting  permits  and  leases. 

Since  the  interest  of  the  United  States  in  public  lands 
may  not  be  taxed  by  state  or  local  government  agencies,  the 
federal  mineral  permits  and  leases  contain  no  provisions  re¬ 
quiring  the  permittee  or  lessee  to  pay  taxes  imposed  on  the 
interest  of  the  United  States  in  the  lands.  Leases  and  other 
agreements  relating  to  privately  owned  lands  uniformly  re¬ 
quire  that  the  developer  of  the  mineral  rights  pay  all  taxes 
that  may  be  imposed  on  the  owner’s  interest  in  the  lands. 

Prospecting  permits  and  leases  under  the  federal  leasing 
systems  and  the  stipulations  and  conditions  made  a  part  of 
these  instruments  contain  provisions  protecting  the  surface 
and  requiring  land  reclamation  of  areas  disturbed  by  opera¬ 
tions  under  the  permit  or  lease..  Such  provisions  are  normally 
not  included  in  instruments  providing  for  the  development  of 
privately  owned  deposits.  In  addition,  the  permittee  and  les¬ 
see  under  the  federal  leasing  systems  may  be  subject  to  mined 
land  reclamation  regulations  which  are  not  applicable  to  pri¬ 
vately  owned  lands. 

Prospecting  permits  and  leases  under  the  federal  leasing 
systems  are  subject  to  the  obligations  that  may  be  imposed  on 
the  permittee  and  lessee  by  various  other  regulations  in  ex¬ 
istence  at  the  time  of  the  issuance  of  the  permit  or  lease  or 
which  may  be  thereafter  adopted.  Privately  owned  mineral 
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properties  are  not  subject  to  regulations  of  the  owner  of  the 
deposit.  The  owner  must  include  all  provisions  in  the  agree¬ 
ment  and,  of  course,  may  not  make  later  changes  without  the 
approval  of  all  parties  to  the  contract. 

Under  the  mineral  leasing  systems,  leases  provide  for 
a  periodic  renewal  or  readjustment  of  the  terms.  At  such 
times  the  United  States,  by  unilateral  action,  may  revise  the 
rent  and  royalty  provisions  and  make  other  changes  and  addi¬ 
tions  in  the  lease.  The  only  remedy  of  the  lessee  is  an 
appeal  in  the  Department  of  the  Interior  or  the  surrender  of 
the  lease.  The  owner  of  a  privately  owned  mineral  deposit 
never  reserves  the  right  unilaterally  to  adjust  the  terms  of 
an  agreement  relating  to  his  deposit. 

If  the  interpretation  of  a  federal  mineral  lease  pro¬ 
vision  or  regulation  of  the  federal  agency  is  permissible,  a 
court  will  adopt  the  interpretation  of  the  government  agency 
which  prepared  the  lease  or  issued  the  regulation,  even 
though  the  court  would  have  adopted  a  different  interpretation 
if  such  an  administrative  interpretation  had  not  been  made. 

The  rule  with  respect  to  the  interpretation  of  documents 
between  private  parties  is  that  if  the  instrument  is  ambig¬ 
uous,  it  will  be  construed  against  the  party  who  prepared  it. 

Except  when  a  j^ease  between  private  parties  has  an  arbi¬ 
tration  clause,  the  remedy  of  an  aggrieved  party  is  in  the 
courts.  Under  the  mineral  leasing  systems  for  deposits  of 
minerals  on  public  lands,  the  remedy  of  the  permittee  or 
lessee  is  an  administrative  appeal  in  the  Department  of  the 
Interior  and  its  decision  on  issues  of  fact  is  binding  on 
the  courts.  Moreover,  the  Department  of  Justice  maintains 
that  after  the  permittee  or  lessee  exhausts  his  administra¬ 
tive  remedy,  an  appeal  of  an  adverse  decision  to  the  District 
Courts  of  the  United  States  is  restricted  within  "mandamus 
limitations" . 
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CHAPTER  17 


THE  BUREAU  OF  LAND  MANAGEMENT  (LEASING) 
A.  Policy. 


With  respect  to  minerals  leasable  under  the  Mineral 
Leasing  Act  of  1920  and  the  Mineral  Leasing  Act  for  Acquired 
Lands  (1947),  the  Bureau  of  Land  Management  has  stated  that 
the  policy  of  the  Department,  consistent  with  the  law,  is  to 
encourage  the  development  of  the  minerals  and,  to  that  end, 
to  issue  leases  and  permits  upon  request,  as  well  as  to  issue 
leases  on  its  own  motion.  1/  This  policy  apparently  does  not 
extend  to  minerals  with  respect  to  which  the  Secretary  of  the 
Interior  acquired  jurisdiction  to  issue  prospecting  permits 
and  leases  as  a  result  of  the  transfer  of  authority  to  him 
from  the  Secretary  of  Agriculture  under  Section  402,  Reorgan¬ 
ization  Plan  No.  3  of  1946,  2/  since  the  applicable  provision 
of  the  Bureau  of  Land  Management  Manual  does  not  make  a  sim¬ 
ilar  statement  of  policy  with  respect  to  these  minerals.  3/ 
This  may  be  because  Section  402  provides: 


1/  VI  B.L.M.  Manual  §  2.5.3  (Rel.  86,  1/4/60)  (potas¬ 
sium);  id.  §  2.6.1  (Rel.  86,  9/14/59)  (phosphate);  id. 

§  2.7-5  (Rel.  87,  2/29/60)  (sodium);  id.  §  2.9.5  (Rel.  82, 
9/14/59).  This  old  B.L.M.  Manual  has  not  been  kept  up 
to  date  since  1960  and  will  be  eventually  replaced  with 
a  new  B.L.M.  Manual.  The  last  release  issued  for  the 
old  B.L.M.  Manual,  Vol.  VI,  Minerals,  was  1964.  Wherever 
the  new  B.L.M.  Manual  has  pertinent  material,  it  will  be 
cited  instead  of  the  old  Manual. 

2/  60  Stat.  1099,  5  U.S.C.  note  following  §  133y-16 

(1964),  5  U.S.C . A . App .  188  (1967). 

3/  VI  B.L.M.  Manual,  ch.  2.14  (Rel.  34,  10/20/55). 
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"...  That  mineral  development  on  such  lands 
shall  be  authorized  by  the  Secretary  of  the  Interior 
only  when  he  is  advised  by  the  Secretary  of  Agricul¬ 
ture  that  such  development  will  not  interfere  with  the 
primary  purpose  for  which  the  land  was  acquired  and 
only  in  accordance  with  such  conditions  as  may  be 
specified  by  the  Secretary  of  Agriculture  in  order 
to  protect  such  purpose." 

The  only  other  mineral  leasing  law  applicable  to  nonfuel 
minerals  mentioned  in  the  Bureau  of  Land  Management  Manual  is 
the  law  relating  to  mineral  leases  in  the  Lake  Mead  Recrea¬ 
tion  Area.  There  is  no  mention  made  of  a  policy  to  encourage 
development  of  mineral  resources  in  these  lands.  1/ 


B .  Proceedings  for  a  prospecting  permit  or  lease . 


In  the  decentralization  program  of  the  Bureau  of  Land 
Management,  authority  to  issue  prospecting  permits  and  leases 
has  been  delegated  to  the  Land  Office  Manager,  1/  It  is  the 
Land  Office  that  receives,  processes,  and  adjudicates  pros¬ 
pecting  permit  and  lease  applications  and  commences  action  to 
obtain  competitive  bids  when  it  has  been  determined  in  the 
Bureau  of  Land  Management  to  invite  lease  offers  by  competi¬ 
tive  bidding. 


1/  Id.  ch.  2.16  (Rel .  32,  9/2/55). 

2/  Order  No.  701,  29  Fed. Reg.  10526  (1964),  as  amended 
by  Amendment  No.  1,  29  Fed. Reg.  18393  (1964);  Amendment  No.  2, 
31  Fed. Reg.  6594  (1966);  Amendment  No.  3,  32  Fed. Reg.  4176 
(1967);  Amendment  No.  4,  32  Fed. Reg.  11386  (1967);  Amendment 
No.  5,  33  Fed. Reg.  15078,  15484. 
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1 .  Authority  to  issue  prospecting  permits. 


Prospecting  permits  are  expressly  provided  for  in  the  Min 
eral  Leasing  Act  of  1920  for  all  four  nonfuel  minerals.  1 J 
This  authority  has  existed  for  sodium  since  the  enactment  of 
the  law  in  1920,  and  for  sulphur  and  potassium  since  these 
minerals  have  been  under  the  leasing  law.  The  statutory 
authority  to  issue  prospecting  permits  for  phosphate  was 
granted  in  1960.  2/ 

The  statutes  relating  to  prospecting  permits  for  sodium, 
sulphur,  and  potassium  are  general  and  establish  no  standard 
to  be  followed  in  determining  when  a  prospecting  permit  is 
authorized.  Each  statutory  provision  states  that  lands  known 
to  contain  valuable  deposits  of  sodium,  potassium  or  sulphur, 
as  the  case  may  be,  and  not  covered  by  permits  or  leases, 
shall  be  subject  to  leasing  through  advertisement,  competi¬ 
tive  bidding,  or  such  other  methods  as  the  Secretary  of  the 
Interior  may,  by  general  regulations,  adopt.  3/  By  this  pro¬ 
vision,  stating  that  public  lands  may  be  leased  when  they 
contain  a  valuable  deposit,  it  would  seem  that  the  authority 
to  issue  prospecting  permits  exists  only  after  it  is  deter¬ 
mined  that  there  is  no  known  valuable  deposit  of  the  mineral 
on  the  lands  for  which  application  for  a  permit  has  been  made. 


1.  30  U.S.C.  §§  211(b)  (phosphate),  261  (sodium),  271 
(sulphur),  and  281  (potassium)  (1964). 

2.  Act  of  March  18,  1960,  30  U.S.C.  §  211(b)  (1964). 
Prior  to  the  enactment  of  this  Act,  the  Secretary  of  the  Inter 
ior  held  that  he  had  no  right  to  issue  a  permit  to  prospect 
for  phosphate  or  award  leases  as  a  reward  for  discovery,  but 
that  he  had  discretionary  authority  to  reduce  the  expenditure 
and  bond  requirements  and  to  remove  temporarily  the  minimum 
production  requirement  to  give  a  lessee  a  period  to  explore 
for  deposits  in  unproven  territory.  Reginald  C.  Willis,  50 
L.D.  427  (1924);  Phosphate  Regulations,  50  L „D .  503  (1924). 

3.  30  U.S.C.  §§  262  (sodium),  273  (sulphur),  and  283 
(potassium)  (1964). 
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It  is  well  established  that  this  is  the  only  circumstance 
in  which  a  permit  will  be  issued. 

Prospecting  permits  are  expressly  authorized  under  the 
Mineral  Leasing  Act  for  Acquired  Lands  (1947)  on  the  same 
terms  and  conditions  as  provided  for  under  the  Mineral  Leasing 
Act  of  1920.  1/  Prospecting  permits  are  provided  for  by 
regulation  2/  for  "hard  rock"  minerals  on  lands  acquired  by 
the  Secretary  of  Agriculture  which  the  Secretary  of  the  Inte¬ 
rior  is  authorized  to  lease  by  reason  of  Section  402  of  the 
Reorganization  Plan  of  1946.  Likewise,  prospecting  permits 
are  authorized  under  the  leasing  laws  covering  lands  in  the 
National  Forests  in  Minnesota  3/  and  lands  in  the  Whiskeytown- 
Shasta-Trinity  National  Recreation  Area.  4/ 

The  other  minor  mineral  leasing  statutes  and  implement¬ 
ing  regulations  do  not  provide  for  the  issuance  of  prospect- 
ing  permits.  The  Act  of  October  8,  1964,  5/  providing  for 
mineral  leasing  witnin  the  Lake  Mead  Recreation  Area,  is  one 
of  these  laws.  Regulations  under  this  Act  authorize  the 
issuance  of  a  lease  upon  making  application,  6/  but  the  right 
is  reserved  to  offer  a  lease  competitively  if,  in  the  judg¬ 
ment  of  the  State  Director  of  the  Bureau  of  Land  Management, 
there  is  evidence  of  competitive  interest  in  the  land,  or 
if  the  Geological  Survey  finds  that  the  land  contains  a 


U 

2/ 

3/ 

4/ 

43  C.F.R. 
5/ 

6/ 


Id.  §  352;  43  C.F.R.  §  3211.3  (1968). 

43  C.F.R.  Subpart  3221  (1968). 

16  U.S.C.  §  508b  (1964);  43  C.F.R.  §  3325.3  (1968). 

30  U.S.C.  §  192c  (1964);  43  U.S.C.  §  387  (1964); 

§  3328.1  (1968) . 

16  U.S.C.  §  460n  (1964)  . 

43  C.F.R.  §  2326.4-2  (1968)  . 
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\ 

deposit  in  paying  quantities  of  the  mineral  to  be  leased.  1/ 
Noncompetitive  leases  under  this  law  and  similar  laws  serve 
the  purpose  of  a  prospecting  permit.  2/  The  regulations  which 
are  applicable  to  the  other  minor  mineral  leasing  laws  in  each 
instance  require  that  the  application  for  a  lease  state  the 
"proposed  method  of  conducting  exploratory  operations."  Other 
regulations  for  these  leasing  laws  provide  that  the  first 
year's  rental  will  be  25  cents  per  acre  and  thereafter  $1  per 
acre.  3/  Where  prospecting  permits  are  not  provided  for  by 
statute,  it  has  been  held,  under  mineral  leasing  laws,  that 
the  Secretary  of  the  Interior  has  discretionary  authority, 
which  he  may  delegate,  to  reduce  the  bond  requirement  and 
expenditure  obligation,  and  to  remove  temporarily  any  minimum 
production  requirement,  in  order  to  give  the  lessee  a  period 
to  explore  for  deposits  in  unproven  territory,  4/ 

Since  both  the  Mineral  Leasing  Act  for  Acquired  Lands  and 
Section  402,  Reorganization  Plan  No.  3  of  1946  involve  acquired 
lands,  the  United  States  may  own  fractional  or  future  interests 
in  the  mineral  deposits.  The  only  regulations  with  respect 
to  fractional  or  future  interests  under  the  Mineral  Leasing 
Act  for  Acquired  Lands  are  restricted  to  noncompetitive  oil 
and  gas  leases.  5/  In  fact,  these  regulations  suggest  that 
a  prospecting  permit  for  a  nonfuel  mineral  would  not  be  is¬ 
sued,  but,  rather,  that  it  would  be  a  noncompetitive  lease: 

"Subject  to  the  provisions  of  section  3  of  the 
Act,  non-competitive  leases  for  future  or  fractional 
interests  in  lands  believed,  but  not  known  to  contain 
mineral  deposits  may  be  issued  whenever  the  public 
interest  will  be  best  served  thereby.  There  is  no 


1/ 

Id.  §  3326.5-3. 

2/ 

See  id.  §§  3323.1-7,  3323.2-6, 

and  3324.5-6 

3/ 

Id,  §§  3323.1-6,  3323.2-5,  and 

3324.5-3. 

4/ 

Reginald  C.  Willis,  50  L.D.  427 

(1924)  . 

5/ 

43  C.F.R.  §  3212.3(a)  (1968) . 
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required  form  for  applications  or  offers  for  non¬ 
competitive  leases  of  any  mineral  subject  to  the 
Act,  except  oil  and  gas.”  1/ 

Inasmuch  as  the  Mineral  Leasing  Act  for  Acquired  Lands 
does  not  mention  prospecting  permits,  but  only  leasing,  in 
the  provision  relating  to  future  or  fractional  interests,  2/ 
the  argument  may  be  made  that  prospecting  permits  are  not 
authorized  but  only  leases.  Such  a  construction  appears  incon¬ 
sistent  with  the  definition  in  the  Act  which  provides  that 
lease  includes  prospecting  permit"  unless  the  context 
otherwise  requires.  3/ 

This  problem  is  not  present  in  respect  of  the  regula¬ 
tions  providing  for  prospecting  permits  under  Section  402, 
Reorganization  Plan  No.  3  of  1946.  An  application  may  be 
made  for  a  permit  for  a  present  or  fractional  interest  but 
not  for  a  future  interest.  4/ 


Application  for  prospecting  permit . 


Application  for  prospecting  permits  are  filed  in  the 
Land  Office  having  jurisdiction  of  the  land  involved.  All 
applications  under  the  mineral  leasing  laws  for  prospecting 
permits  must  contain  certain  information  and  must  be  accom¬ 
panied  by  the  first  year's  rental  of  25  cents  per  acre  or 
fraction  of  an  acre,  but  not  less  than  $20,  and  a  filing  fee 
of  $10,  which  is  not  returnable.  There  is  a  form  of 


1/  Id.  §  3212.3(a) . 

2/  30  U.S.C„  §  354  (1964)  . 

3/  Id.  §  351. 

4/  43  C  F..R.  §  3227.1  (1968)  . 
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application  for  prospecting  permit  approved  by  the  Budget 
Bureau.  1/  The  form  is  to  be  used  for  all  applications  for 
prospecting  permits  under  the  Mineral  Leasing  Act  of  1920  and 
the  Mineral  Leasing  Act  for  Acquired  Lands,  and  for  permits 
issued  by  the  Secretary  of  the  Interior  under  Section  402, 
Reorganization  Plan  No. 3  of  1946.  The  instructions  on  this 
form  state  that  except  for  sodium  applications,  which  must 
be  filed  in  quintuplicate ,  two  copies  of  the  application  must 
be  filed  in  the  proper  Land  Office. 

These  instructions  conform  to  the  provisions  of  the  appli¬ 
cable  regulations,  2Y  which,  however,  are  not  always  consis¬ 
tent  among  themselves.  For  example,  the  regulation  for  sodium 
provides  that  applications  for  sodium  prospecting  permits 
must  be  on  the  form  approved  by  the  Director  of  the  Bureau  of 
Land  Management.  3/  Other  regulations  state  that  no  partic¬ 
ular  form  of  application  is  required.  4/  Every  application 
must  contain  the  following  information: 

(1)  The  mineral  leasing  law  under  which  the  appli¬ 
cation  is  made. 

(2)  The  mineral  for  which  the  permit  is  requested.  In 
case  of  applications  made  under  Section  402,  Reorganization 
Plan  No.  3  of  1946,  the  dominant  mineral  or  minerals  for  which 
the  permit  is  sought  must  be  stated.  5/ 

(3)  A  land  description  of  a  kind  and  in  the  detail 
prescribed  both  in  the  prospecting  permit  and  applicable 


1/ 

Form  3100-1  (Feb.  1969). 

This  form  is  set  out 

in 

Appendix 

VI. 

2/ 

43  C.F.R.  §§  3142.1,  3152 

.1,  3161.3-1,  3211.3, 

and 

3221.1  (1968)  . 

3/ 

Id.  §  3152.1. 

4/ 

Id.  §§  3142.1,  3161.3-1, 

3211.3,  and  3221.1. 

5/ 

Id.  §  3221.1. 
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regulations.  \J  The  total  area  must  be  shown  in  acres,  and 
the  area,  except  where  the  rule  of  approximation  applies, 
must  not  exceed  the  maximum  permitted  by  law  or  regulation. 
All  of  the  land  applied  for  must  be  within  a  six-mile  square 
or  an  area  of  six  survey  sections  in  length  and  width.  2/ 

(4)  Information  concerning  the  applicant,  such  as 
citizenship,  and  acreage  holdings  for  the  mineral  for  which 
application  for  permit  is  made,  and,  if  a  corporation  or 
unincorporated  association,  pertinent  information  concerning 
its  status,  qualifications  to  hold  a  prospecting  permit  and 
information  concerning  stockholders  and  members,  including 
citizenship  and  holdings.  3/ 

If  the  application  for  prospecting  permit  is  made  under 
the  Mineral  Leasing  Act  for  Acquired  Lands  (1947)  or  under 
Section  402,  Reorganization  Plan  No.  3  of  1946,  the  following 
additional  information  is  required: 

(1)  In  the  case  of  an  application  under  the  Mineral 
Leasing  Act  for  Acquired  Lands,  the  government  agency  from 
which  consent  to  the  issuance  of  a  permit  or  lease  must  be 
obtained,  or  the  agency  that  may  have  the  title  records 
covering  the  ownership  of  the  mineral  interest  involved. 

The  applicant  must  identify  the  project,  if  any,  of  which 
the  land  is  a  part.  4/ 

(2)  In  the  case  of  an  application  under  Section  402, 
Reorganization  Plan  No.  3  of  1946,  the  branch  of  the 


1/  Id.  §§  3141.1,  3151.1,  3161.1,  3211.3,  and  3221.1 

.2/  ill*  The  Mineral  Leasing  Act  of  1920  provides,  for 
each  of  the  nonfuel  minerals,  that  the  permits  will  have  units 
of  land  reasonably  compact  in  form  and  not  to  exceed  2,560 
acres.  30  U.S  C  §§  211  (phosphate),  261  (sodium),  271 
(sulphur),  and  281  (potassium)  (1964). 

3/  43  C..F.R  §i  3141.1,  3151.1,  3161.1,  3211.3,  and 

3221.1  (1968)  . 
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4/  Id.  §  3211.2. 


government  agency  having  jurisdiction  over  the  land  and  the 
administrative  unit  or  project  of  which  the  land  is  a 
part.  1 7 

. An  application  for  a  prospecting  permit  under  Section 
402,  Reorganization  Plan  No.  3  of  1946  for  a  present  or 
fractional  interest  must  contain  all  the  information  required 
for  uhe  regular  application  for  a  prospecting  permit  2/ 
and  in  addition:  9  ~ 

(1)  The  applicant  must  show  whether  he  owns  all  of  the 
fractional  mineral  interest  not  owned  by  the  United  States 
or  all  of  the  operating  rights  thereto.  If  he  does  not  own 
a  1  such  rights,  the  extent  of  his  rights  must  be  set  forth 
as  well  as  the  names  of  the  other  owners  of  such  rights.  3/ 

(2)  The  applicant  must  submit  title  evidence  of  his 
present  interest  in  the  deposits.  4/ 

,  the  Permit  or  lease  application  is  received  by  the 

Land  Office,  it  is  stamped  with  the  date,  hour,  and  minute 
received,  and  assigned  a  current  serial  number,  5/  and  under 
the  new  system  for  land  status  records,  the  application  is 
annotated  and  delineated  on  the  use  plat  for  the  township 
w  ere  the  land  is  located  but  is  not  posted  to  the  historical 


1/  Id.  §  3221.1 


2/  Id.  §  3227.1 


3/  Id.  §  3227.2 
4/  Id.  §  3227.3. 


•  ^4,  Vl  Manual  §  2-5.6  (Rel.  86,  1/4/60)  (potas- 

(Rel  f1,  9/1^/69)  (phosphate);  id.  §  2.7.7 

(Rel.  87,  2/ z.9/60)  (sodium);  id.  §  2.9.6  (Rel.  82  9/14/59) 

(sulphur).  ' 


6/  IV  B.L.M.  Manual  §  131.6.7  B  (Rel.  123,  3/3/61). 


738 


3 .  Application  for  permit  for  surface  facilities. 


An  applicant  for  a  sodium  or  phosphate  prospecting  permit 
or  lease  may  also  apply  for  a  permit,  in  the  case  of  sodium 
deposits,  for  not  to  exceed  40  acres  for  camp  sites,  refining 
works,  and  other  necessary  purposes,  1/  and  in  the  case  of 
phosphate  deposits,  for  not  to  exceed  80  acres  of  unappropri¬ 
ated  and  unentered  public  lands  not  a  part  of  his  lease  or 
permit.  2 J  These  applications  must  be  filed  with  the  Land 
Office  and  must  describe  the  lands  and  set  forth  the  reasons 
why  such  a  permit  is  needed.  3/ 


4 .  Time  of  filing  an  application  for  a  prospecting 

permi t . 


An  application  for  a  prospecting  permit  will  be  rejected 
if  the  land  is  withdrawn  from  mineral  leasing,  or  is  other¬ 
wise  not  subject  to  the  issuance  of  a  permit.  An  application 
for  a  prospecting  permit  is  junior  to  a  prior  application 
complying  with  the  law  and  regulations.  An  application  for 
a  prospecting  permit  filed  when  the  land  is  already  subject 
to  a  prospecting  permit  will  be  rejected  as  premature,  4 _/ 
even  though  the  permit  or  extension  of  a  permit  was  improperly 
allowed.  5/  The  regulations  provide  that  the  termination  of  a 


1/  30  U.S.C.,  §  262  (1964)  . 

2/  Id.  §  214 . 

3/  43  C.FoR.  §  3153  1  (sodium),  and  §§  3166.1  and  3166.2 

(phosphate)  (1968).  The  rental  is  fixed  at  not  less  than  $1 
per  acre.  The  phosphate  regulation  provides  that  the  lands 
may  not  be  included  within  a  National  Forest. 

4/  Fletcher  v.  Rasor,  54  ID  143  (1933);  Richard 
Minasian,  A-29770  (Jan.  14,  1964). 

5/  Lithium  Corp . ,  A-30898  (March  29,  1968) . 
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permit  for  failure  to  pay  rental  must  be  noted  on  the  office 
records  of  the  proper  land  office  before  the  lands  will  be 
available  for  filing  of  further  potassium,  sodium,  or  phosphate 
permits.  1 J  The  underlying  purpose  of  the  rule  requiring 
notation  on  the  public  land  records  is  to  give  all  the  public 
an  equal  opportunity , to  file,  and  to  deny  to  those  who  may  have 
knowledge  of  facts  not  shown  on  the  record  an  advantage 
over  those  who  rely  on  the  records.  2 /  Notation  of  the 
cancellation  or  relinquishment  of  a  previous  prospecting 
permit  also  must  be  made  on  the  public  land  records  before 
the  lands  become  available  for  the  filing  of  new  applica¬ 
tions.  3/  The  regulations  provide,  however,  that  even  if 
the  cancellation  or  relinquishment  has  not  been  noted, 
the  lands  formerly  covered  by  the  permit  become  available 
for  the  filing  of  new  applications  on  the  date  which  would 
have  marked  the  end  of  the  term  of  the  permit.  4/ 


5 .  Irregular  applications. 


If  the  Land  Office  finds  that  the  filing  fee  and  first 
year’s  rental  are  not  paid  or  that  there  is  a  failure  to  comply 
with  the  regulations  in  other  respects,  then  an  application 
for  a  prospecting  permit  will  be  rejected  and  a  junior  applica¬ 
tion  will  be  entitled  to  priority  of  consideration  if 


1/  43  C.F.R.  §§  3142.5  (potassium),  3152.4  (sodium),  and 

3161.3-6  (phosphate)  (1968);  ici.  §  3224.2  (Sec.  402,  Reor¬ 
ganization  Plan  No.  3  of  1946). 

2 J  Lithium  Corp.,  A-30898  (Mar.  29,  1968). 

3/  43  C.F.R.  §§  3142.5  (potassium),  3152.4  (sodium), 

3161.3-6  (phosphate),  3182.4  (sulphur)  (1968);  id.  §  3224.2 
(Sec.  402,  Reorganization  Plan  No.  3  of  1946). 

4/  43  C.F.R.  §§  3142.5  (potassium),  3152.4  (sodium), 

3161.3-6  (phosphate)  (1968);  id.  §  3221.2  (Sec.  402,  Reorgani¬ 
zation  Plan  No.  3  of  1946). 
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filed  before  the  defect  is  cured.  1 /  However,  some  defects 
in  applications  which  are  not  inconsistent  with  the  statutes 
or  regulations  will  not  justify  the  rejection  of  an  appli¬ 
cation  for  prospecting  permit.  2/  An  application  for  a  permit 
which  covers  more  than  the  permitted  acreage  will  not  be 
rejected  in  its  entirety,  but  the  permit  will  be  issued  for 
the  maximum  acreage  or  lessl  3/ 

An  applicant  for  a  prospecting  permit  has  no  preference 
right  to  a  permit  even  though  he  may  base  a  claim  of  such 
right  on  alleged  equities.  4/  Moreover,  the  filing  of  an 
application  for  a  prospecting  permit  does  not  vest  in  the 
applicant  any  rights  which  preclude  the  Land  Office  from 
considering  the  application  under  regulations  adopted  after 
such  filing,  .5/  and  it  is  proper  to  reject  a  prospecting 
permit  application  because  the  land  is  withdrawn  even  though 
the  land  was  withdrawn  after  the  application  was  filed.  6/ 


Simultaneous  applications  for  perml t s . 


Where  applications  for  prospecting  permits  which  are 
received  by  mail  or  filed  over  the  counter  at  the  same  time 
are  in  conflict,  the  right  of  priority  of  filing  will  be 


1/  Ruby  Co.,  72  L7  D  0  189  (1964). 

2/  Monsanto  Co.,  A-30585  (Oct.  4,  1966). 

U  John  R.  Whipple,  A-27399  (Dec  17,  1956)  (potassium). 
4/  Roy  Forehand,  59  I, D  398  (1947) 

5/  Roy  W.  Swenson,  67  I  , D „  448  (1960);  Cecil  H. 

Phillips,  A -28648  (July  31,  1961);  Leota  H.  Payne,  A-29013 
(Sept  20,  1962). 

6/  Dorothy  P.  Soeth,  60  I0D.  1  (1947). 
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determined  by  public  drawing.  1/ 


7 .  Examination  by  Land  Office  of 

application  for  prospecting  permit. 


a.  General . 


The  Land  Office  must  make  a  status  report  on  the  lands 
described  in  the  prospecting  permit  application  and  must 
determine  whether  the  application  is  in  compliance  with  the 
statutes  and  applicable  regulations.  2/  If  the  application 
is  for  a  prospecting  permit  on  acquired  lands,  then  the 
Land  Office  determines  whether  the  application  is  in  com¬ 
pliance  with  the  statutes  and  applicable  regulations  and 
whether  its  records  show  a  conflicting  permit  or  lease,  or 
application  or  offer  therefor.  The  Land  Office  then  re¬ 
quests  the  agency  having  jurisdiction  over  the  acquired 
lands  to  furnish  title  data  relating  to  the  status  of  the 
Government's  interest  in  the  mineral  deposits.  3/ 


1/  43  C.F.R.  §  3104.1  (1968);  Roy  Forehand,  39  I.D. 

397  (1947)  (sodium  prospecting  permit). 

2/  VI  B.L.M.  Manual,  §  2.5.7  and  8  (Rel.  86,  1/4/60) 
(potassium);  id.  §  2.6.7  and  8  (Rel.  81,  9/14/59)  (phosphate); 
id.  §  2.7.7  and  8  (Rel.  87,  2/29/60)  (sodium);  id.  §  2.9.7 
and  8  (Rel.  82,  9/14/59)  (sulphur). 

3/  VI  B.L.M.  Manual,  §  2.14.21  (Rel.  117,  5/8/63), 
which  covers  permits  issued  under  Sect.  402,  Reorgani¬ 
zation  Plan  No.  3  of  1946,  provides  that  instructions  in 
VI  B.L.M.  Manual,  ch.  2.3,  for  oil  and  gas  leasing  on 
acquired  lands  should  be  followed. 
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b .  Applications  including  both 

public  domain  &nd  acquired  lands. 


Neither  the  mineral  leasing  laws  nor  the  regulations 
require  that  the  application  specify  the  Act  under  which 
the  application  is  made;  it  is  enough  if  it  is  clear  from 
the  application  and  accompanying  transmittal  letter  that 
the  application  is  made  under  a  particular  Act.  _1  /  How¬ 
ever,  if  an  application  is  made  under  the  Mineral  Leasing 
Act  of  1920  and  includes  acquired  lands,  it  will  be  re¬ 
jected  as  to  the  acquired  lands.  Likewise,  if  the  applica¬ 
tion  is  made  under  the  Mineral  Leasing  Act  for  Acquired 
Lands  and  includes  public  domain  lands,  it  will  be  rejected 
as  to  the  public  domain  lands.  2/ 


c .  Mineral  for  which  application  is  made . 


The  approved  prospecting  application  and  permit  form  _3 / 
which,  by  its  terms,  is  authorized  for  use  in  making  applica¬ 
tions  for  permit  under  the  Mineral  Leasing  Act  of  1920,  the 
Mineral  Leasing  Act  for  Acquired  Lands,  and  Section  402, 
Reorganization  Plan  No.  3  of  1946,  requires  that  the  mineral 
for  which  the  application  is  made  be  named.  Both  the  Mineral 
Leasing  Act  of  1920  and  the  Mineral  Leasing  Act  for  Acquired 
Lands  clearly  contemplate  that  a  permit  will  include  only 
one  of  the  nonfuel  leasable  minerals,  4/  and  it  is,  therefore, 
essential  that  the  mineral  be  named  in  the  application  in 
order  to  have  an  application  that  may  be  processed  under  the 


\/ 

Monsant o  Co  ,  A- 

30585  (Oct „  4,  1966). 

2/ 

43  C.F  R,  §  3211 

3  (1968). 

3/ 

See  Appendix  VI. 

4/ 

30  I'.S  C  §§211 

(phosphate),  261  (sodium),  271 

(sulphur),  281  (potassium),  352  (acquired  lands)  (1964). 


applicable  statutory  provisions  and  regulations.  JL/' 


Regulations  applicable  to  applications  for  prospect¬ 
ing  permits  under  Section  402,  Reorganization  Plan  No.  3,  2/ 
and  to  permits  on  the  National  Forests  of  Minnesota,  3/ 
state  that  the  applicant  should  specify  the  dominant  min¬ 
eral  or  minerals  for  which  the  permit  is  sought.  However, 
other  regulations  state  that  the  permittee  has  the  exclusive 
right  to  prospect  and  explore  the  lands  to  determine  the 
existence  of,  or  workability  of,  the  mineral  deposits  there- 
in,  4/  and  upon  the  discovery  of  Many  valuable  deposit  of 
minerals",  the  permittee  is  entitled  to  a  preference  right 
lease  for  "the  mineral  in  any  or  all  of  the  lands  in  the 
permit".  _5/  The  Bureau  of  Land  Management  Manual  is  incon¬ 
sistent  with  the  regulations  because  it  provides  that 
applications  for  prospecting  permits  may  be  issued  on  lands 
for  minerals  not  specified  in  applications  upon  which  earlier 
outstanding  permits  are  based.  6/  To  give  some  effect  to  the 
provision  in  the  Manual,  it  has  been  suggested  that  the 


JL/  The  granting  of  a  permit  or  lease  for  one  of  the 
leasable  minerals,  however,  will  not  preclude  the  issuance 
of  other  permits  or  leases  for  the  same  land  for  deposits  of 
other  minerals  with  suitable  stipulations  for  simultaneous 
operation.  43  C.F.R.  §§  3100.3  (Mineral  Leasing  Act  of 
1920),  3211.3  (Mineral  Leasing  Act.  for  Acquired  Lands)  (1968). 

2/  43  C.F.R.  §  3221.1. 

3/  Id.  §  3325.3. 

4/  Id.  §  3221.2. 

5/  Id.  §  3221 ,4. 

6/  VI  B.L„M„  Manual  §  214.18  and  19  (Rel.  117,  5/8/63) 
which  states:  "In  other  words,  a  prospecting  permit  may  be 
issued  to  A  for  uranium  and  another  permit  may  be  issued  for 
the  same  land  to  B  for  another  mineral  such  as  copper  or  mica, 
etc.  This  applies  also  to  leases  for  different 
minerals . " 
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prospecting  permit  does  not  give  an  exclusive  right  to 
prospect  for  minerals  other  than  those  described  as  being 
dominant  in  the  application,  JL /  Such  an  interpretation  is 
inconsistent,  however,  with  the  literal  wording  of  one 
regulation,  2/ 


d ,  Land  description  and  area  in  acres . 


The  land  description  in  an  application  permits  the  Land 
Office  to  ascertain  whether  the  land  is  open,  and  the  area 
in  acres  permits  the  Land  Office  to  determine  whether  the 
applicant  will  be  exceeding  his  acreage  limitation.  The 
regulations  applicable  to  non  fuel  minerals  under  the  Mineral 
Leasing  Act  of  1920,  3/  the  Mineral  Leasing  Act  for  Acquired 
Lands,  4/  leasing  under  Section  402,  Reorganization  Plan 
Mo.  3  of  1946,  5/  and  leasing  on  National  Forests  of  Minne- 
sota  _6/  each  provide  that  all  land  applied  for  in  an  appli¬ 
cation  for  a  permit  or  lease  must  be  within  a  six- mile  square 
or  an  area  of  six  surveyed  sections  in  length  or  width. 
Regulations  under  leasing  laws  which  have  smaller  leasing 
units  provide  that  the  acreage  applied  for  shall  be  in  a 


_!/  Memorandum  from  Regional  Solicitor,  Denver,  Colo¬ 
rado,  to  State  Director,  Bureau  of  Land  Management,  Denver, 

Colorado  (Oct.  7,  1968), 

2/  43  C.F.R  §  3221  2  (1968) , 

3/  43  C  F  R .  §§  3141,1  (potassium),  3151,1  (sodium), 

3161  1  (phosphate),  and  3181  1  (sulphur)  (1968), 

4/  Id..  §  3211,3,  which  states  that  the  regulations  under  the 
Mineral  Leasing  Act  of  1920  will  govern  insofar  as  they  are  not 
inconsistent  with  the  Mineral  Leasing  Act  for  Acquired  Lands. 


5/ 

Id. 

§  3221  1 . 

6/ 

Id, 

§  3325  3, 
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reasonably  compact  form,  If  or  shall  consist  of  such  area 
of  land  as  shall  be  determined  by  an  authorized  officer 
of  the  Department  of  the  Interior  to  constitute  an 
economic  work  unit.  If 


(1)  Rule  of  Approximation . 


Permits  and  leases  may  exceed  the  maximum  acreage  es¬ 
tablished  by  statute  or  regulation  when  such  excess  is 
within  the  rule  of  approximation.  A  regulation  under  the 
Mineral  Leasing  Act  of  1920  states  the  rule  of  approxima¬ 
tion  as  follows: 

"  .  .  .A  larger  area  may  be  granted  under 

the  'rule  of  approximation'  in  those  states 
covered  by  the  public  land  rectangular  survey 
system.  That  rule  applies  to  applications  for 
prospecting  permits  only  where  elimination  of 
the  smallest  legal  subdivision  involved  would 
result  in  a  deficiency  of  area  under  2,560  acres 
[permit  acreage  limit]  greater  than  the  excess 
over  2,560  acres  resulting  from  inclusion  of  each 
[such?]  subdivision."  3/ 

a 

The  rule  of  approximation  has  been  described  as  a  rule 
merely  of  administrative  expediency  and  not  of  right,  4/  but 
one  of  long  standing,  and  while  not  resting  upon  any  law, 
it  is  an  administrative  invention  for  equitable  purposes.  5/ 
The  rule  is  founded  in  necessity  in  the  disposal  of  public 


1/  Id.  §§  3323.1-4  and  3326.2, 

21  Id  §§  3323,2-3  and  3324.5-1. 

3/  Id.  §  31511  (sodium). 

4/  Ida  B  Sprague,  41  I.D.  386  (1912). 

5/  Santa  Fe  Pacific  R  R,,  49  L,D,  164  (1922). 
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lands  occasioned  by  the  irregularity  in  area  of  the  legal 
subdivisions  established  by  survey.  1/ 

Potassium,  sodium,  and  sulphur  (but  not  phosphate) 
regulations  under  the  Mineral  Leasing  Act  of  1920  refer 
to  the  rule  of  approximation  when  applied  to  the  maximum 
number  of  acres  of  a  permit  or  lease,  2/  These  regula¬ 
tions  are  also  applicable  to  permits  and  leases  issued 
under  the  Mineral  Leasing  Act  for  Acquired  Lands  3/  and 
the  rule  of  approximation  would  be  applied  under  other 
leasing  acts  even  though  regulations  issued  thereunder 
do  not  so  provide .  4/ 


(2 )  Acreage  limitations. 


(a)  Reas oh s  for  acreage  limitations. 


There  ai e  two  kinds  of  acreage  limitations  under  the 
mineral  leasing  laws.  One  is  a  limitation  on  the  acreage 
that  may  be  in  a  permit  or  lease.  The  other  is  a  limitation 


1/  Walter  T,  Clark,  39  L  D.  (1911), 


2/  43  C.F.R,  §§  3141.1 

and  3181.1  (sulphur)  (1968), 
ponding  phosphate  regulation, 
the  rule  of  approximation. 


(potassium),  3151.1  (sodium). 
Section  3161.1  is  the  corres- 
but  it  makes  no  mention  of 


3/  Id,  ^  3211.3. 

t  -If!-  §  3221.1  relates  to  acreage  limitations  for 
permits  and  leases  issued  by  the  Secretary  of  the  Interior 
pursuant  to  Section  402,  Reorganization  Plan  No.  3  of 
1946.  It  does  not  refer  to  the  rule  of  approximation. 
However,  VI  B.L.M.  Manual,  §  2.14.12  (Rel ,  34,  10/20/55), 
which  is  for  the  use  of  Bureau  qf  Land  Management  personnel, 
does  state  that  under  such  permits  and  leases  the  rule  of 
approximation  will  be  applied. 


on  the  total  acreage  one  holder  may  have  in  the  United 
States,  as  in  the  case  of  phosphate  permits  and  leases,  1/ 
or  in  any  one  state,  as  in  the  case  of  sodium  and  sulphur 
leases.  2/  The  two  limitations  are  imposed  for  different 
reasons.  Acreage  limitations'  on  permits  and  leases  are 
imposed  to  confine  the  physical  extent  of  permits  and 
leases  for  purposes  of  administration.  Acreage  limita¬ 
tions  on  holdings  are  imposed  to  prevent  monopolistic 
control  over  mineral  deposits.  3/  Therefore  if,  because 
of  the  antitrust  laws,  such  limitations  on  holdings  no 
longer  are  necessary  to  prevent  monopolistic  control  of 
mineral  resources,  the  acreage  limitation  on  holdings, 
which  has  been  the  source  of  much  litigation,  may  no 
longer  serve  any  useful  purpose. 


(b)  Acreage  limitations  under  the  Mineral 
Leasing  Act  of  1920  and  the  Mineral 

Leasing  Act  for  Acquired  Lands. 


The  only  statutory  acreage  limitations  with  respect  to 
nonfuel  minerals  are  established  in  the  Mineral  Leasing  Act 
of  1920,  4/  and  the  same  limitations  are  applicable  under 
the  Mineral  Leasing  Act  for  Acquired  Lands  because  the  latter 
Act  states  that  acquired  lands  may  be  leased  under  the  same 
conditions  as  contained  in  the  1920  Act.  5/  However,  acreage 


1/  30  U.S.C.  §  184(c)  (1964). 

2/  Id.  §  184(b)  (sodium);  id,  §§  271,  272,  and  275 
(sulphur)  . 

3 J  Merwin  E.  Liss,  67  I.D.  385  (1960).  It  may  also 
be  urged  that  acreage  limitations  on  holdings  will  promote 
the  development  of  mineral  resources  on  public  lands. 

4/  30  U.S.C.  §§  184,  271,  272,  and  275  (1964). 

5/  Id.  §  352. 
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holdings  under  the  Mineral  Leasing  Act  of  1920  are  not 
chargeable  against  holdings  under  the  Mineral  Leasing  Act 
for  Acquired  Lands.  In  other  words,  the  respective  lease 
holdings  under  the  two  Acts  are  not  interchargeable .  1/ 

In  addition,  the  Mineral  Leasing  Act  for  Acquired  Lands 
may  involve  fractional  or  future  interests.  2/  By  regula¬ 
tion,  it  is  provided  that  with  respect  to  fractional 
interests,  only  that  part  of  the  total  acreage  in  the 
lease  proportional  to  the  interest  of  the  United  States 
in  the  minerals  is  chargeable  to  acreage  holdings.  3/ 
Furthermore,  the  regulation  provides  that  the  acreage 
embraced  in  a  future  interest  lease  is  not  chargeable  to 

acreage  holdings  until  the  lease  for  the  future  interest 
takes  effect.  4/ 

No  part  of  the  Mineral  Leasing  Act  of  1920  has  been 
changed  more  frequently  than  the  sections  prescribing 
acreage  limitations  for  the  leasable  minerals,  and  by 
these  changes  acreage  limitations  have  been  greatly  re¬ 
laxed  for  all  mineral s „ 

When  the  Mineral  Leasing  Act  was  enacted  in  1920, 
sodium  and  phosphate  were  the  only  nonfuel  minerals  sub¬ 
ject  to  its  provisions „  The  1920  Act  provided  that  the 
acreage  for  each  permit  or  lease  of  sodium  and  each 


1/  43  C  F  R „  §  3212.2  (1968). 

— /  30  I'.’S.C.  §  354  (1964).  In  an  Opinion  of  the  Act¬ 

ing  Associate  Solicitor,  Division  of  Public  Lands,  M-36415 
(Jan.  30,  1957)  it  was  concluded  that  the  Mineral  Leasing 
Act  of  1920  contains  sufficient  authority  to  permit  the 
leasing  of  fractional  mineral  interests  in  any  lands  having 
the  status  of  public  domain 

3/  43  C  F.R  §  3212  2  (1968).  The  regulation  does 

not  apply  with  respect  to  the  acreage  that  may  be  included 
in  a  lease  or  permit  Merwin  E.  Liss,  67  I.D.  385  (1960); 
Bruce  Anderson,  69  I.D  169  (1962). 

4/  43  C.F.R.  §  3212.2  (1968). 


lease  of  phosphate  1/  could  not  exceed  2,560  acres,  2/  and 
a  permittee  or  lessee  could  not  obtain  more  than  one  permit 
or  lease  for  each  mineral  in  any  one  state.  3/  In  1926, 
the  Mineral  Leasing  Act  of  1920  was  extended  to  sulphur* 
lands  in  Louisiana  and  the  acreage  limitation  on  leases  and 
permits  for  sulphur  was  set  at  not  to  exceed  640  acres  for 
each  lease  or  permit  and  the  statute  prohibited  "any  person, 
association,  or  corporation  from  taking  or  holding  more  than 
three  sulphur  permits  or  leases  in  any  one  State  during  the 
life  of  such  permits  or  leases."  4/  Later,  when  the  Mineral 
Leasing  Act  was  extended  to  New  Mexico,  the  acreage  limita¬ 
tions  for  sulphur  were  not  changed,  5/  and  they  are  the 
acreage  limitations  that  are  today  applicable  to  sulphur.  6/ 

In  1927,  when  the  Mineral  Leasing  Act  of  1920  was  ex¬ 
tended  to  potassium  permits  and  leases,  each  permit  or  lease 
could  not  exceed  2,560  acres,  JJ  and  this  acreage  limitation 
for  each  lease  or  permit  remains  in  effect  today.  8/  Unlike 
other  leasable  minerals,  there  is  no  statutory  limitation  on 
the  total  acreage  one  person  may  hold  under  potassium  leases 
and  permits.  By  regulation,  this  acreage  limitation  has  been 
fixed  at  no  more  than  51,200  acres  under  permits  in  any  one 


1/  Section  6  of  the  Mineral  Leasing  Act  of  1920,  as 
enacted,  did  not  provide  for  prospecting  permits  for  phosphate. 

2/  -^he  acreage  limitation  for  each  lease  or  permit  for 
these  minerals  has  continued  to  be  2,560  acres.  30  U.S.C. 

§§  211  (phosphate),  261,  262  (sodium)  (1964). 

3/  Sec.  27  of  the  Mineral  Leasing  Act  of  1920,  as  enacted. 

4/  Act  of  Apr.  17,  1926,  ch.  158,  44  Stat.  302. 

5/  Act  of  July  16,  1932,  ch.  498,  47  Stat.  701. 

6/  30  U.S.C.  §§  271,  272,  and  275  (1964) . 

V  Act  of  Feb.  7,  1927,  ch.  66,  §§  1  and  3,  44  Stat.  1057. 

8/  30  U.S.C.  §§  281,  283  (1964). 
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state  and  no  more  than  25,630  acres  under  lease  in  any  one 
or  more  mining  units,  except,  on  application,  fringe  area 
deposits  not  to  exceed  2,560  acres  may  be  held  without 
acreage  charge.  1/ 

The  Mineral  Leasing  Act  of  1920  and  the  Mineral  Leas¬ 
ing  Act  for  Acquired  Lands  (because  permits  and  leases  under 
it  are  subject  to  the  same  conditions  as  the  former  Act) 
permit  an  increase  in  the  total  acreage  holdings  of  a  person 
for  certain  minerals:; 

Sodium .  By  statute,  a  person,  association,  or  corpora¬ 
tion  may  take  or  hold  sodium  leases  or  permits  not  exceeding 
15,360  acres  in  any  one  state  where  it  is  determined  that 
such  acreage  is  necessary  in  order  to  secure  the  economic 
mining  of  leasable  sodium  compounds.  2/ 

Potassium.  A  person,  association,  or  corporation  is 
not  subject  to  any  statutory  acreage  limitations  on  leases 
and  permits  for  potassium,  but,  by  regulation,  the  acreage 
limitation  on  leases  in  any  one  or  more  mining  units  is  set 
at  25,600  acres,  with  a  provision  that  an  additional  2,560 
acres  of  fringe  acreage  may  be  added  to  the  leased  acreage 
in  excess  of  the  25,600  acres  upon  (1)  a  showing  by  the 


1/  43  C.F.R.  §  3141.1  (1968). 

2/  30  U . S  C,  1  184(b)(2)  (1964).  This  authority  was 

granted  in  1948  (Act  of  June  3,  1948,  ch.  379,  §  6,  62  Stat. 
291)  because  Congress  was  advised  that  the  proposed  increase 
in  acreage  of  sodium  leases  from  2,560  acres  to  5,120  acres 
per  state  would  not  meet  the  problem  in  New  Mexico  where 
there  are  small  underground  pools,  containing  solutions  of 
sodium  sulfate,  which  are  scattered  over  a  considerable  area 
and  that  it  would  be  economically  feasible  to  develop  these 
pools  only  in  groups  covering  relatively  large  areas.  H.R. 
Rep. No.  1541,  80th  Cong.,  2d  Sess.  4-6  (1948).  43  C.F.R. 

§  3151.1(b)  (1968)  implements  the  statutory  provision  and 
provides  that  the  determination  to  allow  a  lessee  additional 
acreage  is  to  be  made  by  the  Land  Office  Manager  after  consul¬ 
tation  with  the  Regional  Mining  Supervisor. 
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lessee  that  the  leased  deposits  extend  into  adjoining  or  ad¬ 
jacent  federal  lands  and  that  tha  lands  containing  such 
reserves  are  a  necessary  and  normal  part  of  a  mining  unit,  and 
(2)  a  determination  by  the  Land  Office  Manager  (after  consulta¬ 
tion  with  the  Mining  Supervisor  of  the  Geological  Survey) 
that  the  lessee’s  showing  is  correct  and  that  the  additional 
acreage  will  result  in  the  conservation  of  natural  resources 
and  will  provide  for  economical  and  efficient  recovery  as  a 
part  of  a  mining  unit.  1/ 

Phosphate .  The  statute  provides  that  no  person,  associa¬ 
tion,  or  corporation  may  hold  phosphate  leases  or  permits  of 
an  aggregate  or  more  than  20,480  acres  in  the  United  States.  _2/ 
The  regulation  provides  that  a  lessee  may  obtain,  within  this 
statutory  limitation,  an  additional  acreage  not  exceeding  2,560 
acres  if  it  is  determined  by  the  Land  Office  Manager  (after 
consultation  with  the  Mining  Supervisor  of  the  Geological  Sur¬ 
vey)  that  the  increased  acreage  will  result  in  the  conservation 
of  natural  resources  and  will  provide  for  the  most  economical 
and  efficient  recovery  of  a  mineable  deposit  without  waste.  3/ 


1/  43  C.F.R.  §  3141.1  (1968). 

2/  30  U.S.C.  §  184(c)  (1964), 

3/  43  C.F.R.  §  3161.1(b)  (1968). 
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Today,  the  acreage  limitation  for  these  four  nonfuel 
minerals  for  any  person,  association,  or  corporation  are  as 
follows : 


Type  of  Acreage  Limitation 

Limitation  of  Lease  or  Permit 


Limitation  in  Total 
Acreage  under  Lease 
and  Permit 


Phosphate  1/ 

2560 

Sodium  2 / 

2560 

Potassium  3/ 

2560 

Sulphur  4/  640 


No  more  than  20,480  in 
the  United  States. 

No  more  than  5,120  acres 
in  any  one  state  except 
Secretary  in  his  discretion, 
where  necessary  to  secure 
economic  mining,  may  lease 
up  to  15,360  acres  in  any 
one  state. 

No  more  than  51,200  acres 
in  permits  in  any  one  state. 

No  more  than  25,600  acres 
under  lease  in  any  one  or 
more  mining  units,  except 
on  application,  fringe  area 
deposits  not  to  exceed  2,560 
acres  may  be  held  without 
acreage  charge. 

No  more  than  three  permits 
or  leases  in  any  one  state. 


1/ 

30 

U.S.C.  § 

184(c) 

(1964); 

43  C.F.R. 

§  3161.1 

(1968). 

2/ 

30 

U.S.C.  § 

184(b) 

(1964); 

43  C.F.R. 

§  3151.1 

(1968). 

3/ 

43 

C.F.R,  § 

3141.1 

(1968) . 

Circular 

No.  1120, 

52 

L.D.  84  (1927)  contained  the  original  regulations  implement¬ 
ing  the  Act  of  Feb.  7,  1927,  47  Stat,  1057.  Section  19  of 
this  Circular  established  acreage  limitations  and  stated 

note  continued 
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The  Mineral  Leasing  Act  of  1920,  as  originally  enacted,  1/ 
and  as  amended,  2/  has  a  number  of  provisions  designed  to  pre¬ 
vent  evasion  of  acreage  limitations  on  the  total  holdings  allow¬ 
ed  a  person,  firm,  or  corporation.  These  provisions  are  also 
applicable  to  the  Mineral  Leasing  Act  for  Acquired  Lands.  3/ 

This  study  merely  summarizes  these  statutory  provisions.  For 
a  thorough  discussion,  see  the  Oil  and  Gas  Legal  Study. 

No  person,  association,  or  corporation  may  take,  hold, 


notes  3  and  4,  continued 

why  the  Secretary  had  such  authority : 

"Limitation  on  holdings, — The  act  provides  that 
the  general  provisions  of  the  act  of  February  25,  1920, 
shall  be  applicable .  The  Secretary  of  the  Interior  is 
given  authority  to  prescribe  necessary  and  proper  rules 
and  regulations,  and  in  view  of  the  limitations  fixed 
by  section  27  of  the  latter  act  on  holdings  of  permits 
and  leases  of  the  minerals  enumerated  therein  no  person, 
association,  or  corporation  will  be  granted,  either 
directly  or  indirectly  or  by  approval  of  assignments,  per¬ 
mits  or/and  leases  for  more  than  2,560  acres  or  which  will 
when  added  to  the  area  already  held  exceed  in  the  aggre¬ 
gate  2,560  acres  in  the  same  potassium  prospecting  or 
leasing  field,  except  in  cases  where,  because  of  the 
character  of  the  deposits,  the  capital  necessary  for 
their  proper  development,  or  other  conditions,  a  larger 
area  is  found  necessary  for  economic  mining  operations 
and  to  secure  the  best  development  thereof,  but  in  such 
cases  the  total  shall  not  exceed  7,680  acres," 


4/ 

(1968). 

30  U.S.C.  §§  271 

,  272,  275  (1964); 

43  C.F.R. 

§  3181.1 

1/ 

Act  of  Feb.  24, 

1920,  ch.  85,  §  27, 

41  Stat. 

437. 

2/ 

30  U.S.C.  §  184 

(1964). 

3/ 

Id.  §  352. 

754 


own,  or  control  at  any  time,  as  a  member  of  an  association 
or  as  a  stockholder  in  a  corporation  holding  a  lease  or 
permit  for  leasable  minerals,  any  interest  which,  together 
with  the  area  embraced  in  any  direct  holding,  ownership,  or 
control  by  him  of  such  a  lease  or  permit  or  any  other 
interest  which  he  may  have  as  a  member  of  other  associa¬ 
tions  or  as  a  stockholder  in  other  corporations  holding, 
owning,  or  controlling  such  leases  or  permits  for  any  kind 
of  minerals,  exceeds  in  the  aggregate  an  amount  equivalent 
to  the  maximum  number  of  acres  of  the  respective  kinds  of 
minerals  allowed  to  any  one  lessee  or  permittee  under  the 
mineral  leasing  laws.  However,  no  person  shall  be  charged 
with  his  pro  rata  share  of  any  acreage  holdings  of  any 
association  or  corporation  unless  he  is  the  beneficial  owner 
of  more  than  10 /c  of  the  stock  or  other  instruments  of  owner¬ 
ship  or  control  of  such  association  or  corporation.  1/ 

A  contract  for  development  and  operation  of  lands  leased 
under  the  mineral  leasing  laws,  whether  or  not  coupled  with 
an  interest  in  the  lease,  or  a  lease  held,  owned,  or  con¬ 
trolled  in  common  by  two  or  more  persons,  associations,  or 
corporations,  will  not  create  a  separate  association  under 
the  mineral  leasing  laws,  and  a  proportionate  interest  of 
each  such  party  is  charged  against  the  total  acreage  per¬ 
mitted  him  under  the  mineral  leasing  laws.  The  acreage  held, 
owned,  or  controlled  in  common  by  two  or  more  parties  may 
not  exceed  in  the  aggregate  an  amount  equivalent  to  the 
maximum  number  of  acres  permitted  for  one  lessee  or  permittee.  2/ 

Acreage  in  excess  of  that  permitted  by  the  mineral  leas¬ 
ing  laws  which  is  acquired  by  descent,  will,  judgment,  or 
decree  may  be  held  only  for  two  years  after  its  acquisition.  3/ 

If  any  interest  in  any  lease  is  owned  or  controlled, 
directly  or  indirectly,  by  means  of  stock  or  otherwise,  in 


1/ 

Id, 

§ 

184. 

2/ 

_Id 

§ 

184(e)(2) 

3/ 

Id. 

§ 

184(g) 
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violation  of  the  mineral  leasing  laws,  the  lease  may  be 
cancelled,  or  the  interest  so  owned  may  be  forfeited,  or 
the  person  so  owning  or  controlling  the  interest  may  be 
compelled  to  dispose  of  the  interest  in  any  appropriate 
court  proceeding  instituted  by  the  Attorney  General.  This 
proceeding  may  be  instituted  in  the  district  court  where 
the  land  is  located  or  where  the  defendant  may  be  found.  1/ 

i 

This  right  to  cancel  or  forfeit  for  violation  of  the 
provisions  of  the  mineral  leasing  laws  does  not  adversely 
affect  the  title  or  interest  of  a  bona  fide  purchaser  of 
any  lease,  interest  in  a  lease,  or  permit  which  is  held 
by  a  qualified  person,  association,  or  corporation  in  con¬ 
formity  with  the  provisions  of  these  mineral  leasing  laws 
even  though  the  holdings  of  the  party  from  which  the  lease 
or  interest  therein  or  permit  was  acquired  (including  the 
original  lessee  of  the  United  States)  may  have  been 
cancelled  or  forfeited  or  may  have  been  subject  to  such 
cancellation  or  forfeiture.  If,  in  any  proceeding  brought 
by  the  Attorney  General,  an  underlying  lease,  interest, 
or  permit  is  cancelled  or  forfeited  to  the  Government  and 
there  are  valid  interests  therein  which  are  not  subject  to 
cancellation,  forfeiture,  or  compulsory  disposition,  the 
underlying  lease,  interest,  or  permit  must  be  sold  by  the 
Secretary  to  the  highest  responsible  qualified  bidder. 
Likewise,  in  any  such  proceeding,  if  less  than  the  whole 
interest  in  a  lease,  interest  or  permit  is  cancelled  or 
forfeited  to  the  Government,  the  partial  interests  so 
cancelled  or  forfeited  must  be  sold  by  the  Secretary  to 
the  highest  responsible  qualified  bidder.  If  competitive 
bidding  fails  to  produce  a  satisfactory  offer,  the  Secre¬ 
tary  may  use  other  methods  to  sell  the  interest  on  terms 
not  less  favorable  to  the  Government  than  those  of  the 
best  competitive  bid  received.  The  commencement  and  con¬ 
clusion  of  each  proceeding  brought  by  the  Attorney  General 
must  be  promptly  noted  on  the  appropriate  public  records 
of  the  Bureau  of  Land  Management ,  2/ 


If  Id  §  184(h). 
2/  Id. 


756 


Any  person,  association,  or  corporation  who  is  made  a 
party  to  any  proceedings  with  respect  to  a  violation  of  any 
provision  of  the  applicable  mineral  leasing  act,  may  have 
the  proceedings  dismissed  as  to  him  on  showing  that  he  ac¬ 
quired,  as  a  bona  fide  purchaser  and  without  violation  of 
any  of  the  provisions  of  the  applicable  mineral  leasing  law, 
the  interest  involving  him  as  a  party  in  the  proceeding.  No 
hearing  is  required  to  obtain  such  dismissal  unless  the 
Secretary  presents  prima  facie  evidence  indicating  a  possible 
violation  of  the  applicable  mineral  leasing  act  by  the 
alleged  bona  fide  purchaser.  JL/ 

Payment  of  rentals  and  the  running  of  time  against  the 
term  of  the  lease  are  suspended  until  a  final  decision  is 
rendered  in  a  proceeding  brought  by  the  Attorney  General  if 
the  party,  during  the  proceeding,  files  a  waiver  of  his 
rights  under  his  lease,  or  if  such  rights  are  suspended  by 
the  Secretary  of  the  Interior  pending  a  decision  in  the 
proceeding.  2/ 


(c)  Acreage  limitations  under  mineral 
leasing  laws  other  than  the 
Mineral  Leasing  Act  of  1920  and 

the  Mineral  Leasing  Act  for 

Acquired  Lands. 


There  is  no  statutory  provision  in  the  other  mineral 
leasing  laws  for  acreage  limitations  on  holdings  or  limita¬ 
tions  on  the  area  that  may  be  included  in  a  permit  or  lease. 
Nevertheless,  regulations  under  the  other  mineral  leasing 
laws  impose  a  limitation  on  the  acreage  allowed  for  each 
permit,  if  a  permit  is  allowed,  and  for  each  lease.  Some  of  • 
the  more  important  mineral  leasing  laws,  by  regulation,  also 
impose  limitations  on  the  total  acreage  allowed  a  person 
under  permits  and  leases. 


1/ 

Id.  § 

184(i) . 

2/ 

Id.  § 

184  (.0 
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A  limitation  on  the  holdings  for  each  person  and  a  limi¬ 
tation  on  the  area  that  may  be  included  in  a  permit  or  lease 
are  imposed  by  the  regulations  implementing  Section  402, 
Reorganization  Plan  No.  3  of  1946  1/  and  the  Act  providing 

for  leasing  "hard  rock"  minerals  in  the  National  Forests  of 
Minnesota.  2/ 

The  regulation  applicable  to  both  of  these  leasing  pro¬ 
visions  provides  that  no  more  than  20,480  acres  may  be  under 
prospecting  permit  or  lease  at  one  time,  of  which  not  more 
than  10,240  acres  may  be  held  under  lease,  unless  the  Secre¬ 
tary  of  the  Interior  finds  that  additional  acreage  is 
necessary  to  promote  the  orderly  development  of  mineral  re¬ 
sources  and  does  not  result  in  undue  control  of  the  mineral, 
and  then  he  may  authorize  an  additional  10,240  acres  to  be 
held  under  lease.  3_/  The  one  limitation  on  the  Secretary  of 
the  Interior  in  authorizing  this  additional  acreage,  is  that 
in  no  event  may  a  lessee  hold  in  excess  of  10,240  acres  under 
lease  for  the  mining  of  any  dominant  single  mineral.  The 


1/  43  C.F.R.  §  3221.1(c)  (1968). 

2/  Id.  §  3325.3. 

3/  Id.  §  3223.1  provides  that  with  respect  to  Section 
402  hard  rock"  leases,  the  Secretary  of  the  Interior  or  his 
authorized  representative,  with  the  concurrence  of  the  Geolog¬ 
ical  Survey,  may  approve  operating  and  development  contracts, 
or  processing  or  milling  arrangements  made  by  one  or  more 
lessees  with  one  or  more  persons,  associations,  or  corporations, 
to  justify  discovery,  development,  production  or  transportation 
operations  on  a  large  scale  regardless  of  acreage  limitations 
whenever,  in  his  discretion,  the  conservation  of  natural  prod¬ 
ucts  or  the  public  convenience  or  necessity  may  require  it, 
or  the  interests  of  the  United  States  will  be  best  served 
thereby.  The  regulation  is  also  applicable  to  the  "hard 
rock"  mineral  leases  on  the  National  Forests  of  Minnesota 
because  of  id.  §  3325.3.  There  is  no  similar  regulation 
applicable  to  other  nonfuel  mineral  leases.  Such  a  regulation 
may  not  be  authorized  where  acreage  limitations  on  total 
holdings  are  statutory. 
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acreage  limitation  for  each  permit  or  lease  is  2,560  acres.  1/ 

Regulations  applicable  to  some  of  the  other  mineral  leas¬ 
ing  laws  limit  leasing  units  to  640  acres  and  impose  an 
acreage  limitation  on  holdings  of  2,560  acres.  2/  Regulations 
applicable  to  two  mineral  leasing  laws  base  the  size  of  the 
leasing  unit  on  what  an  authorized  officer  of  the  Department 
of  the  Interior  determines  to  be  an  economic  working  unit  and 
impose  an  acreage  limitation  on  holdings  of  2,560  acres.  3/ 
Regulations  implementing  two  other  laws  impose  leasing  unit 
acreage  limitations  of  640  acres  but  impose  no  limitation  on 
the  number  of  leases  that  may  be  issued.  4/ 


e .  Qualifications  of  applicant. 


In  checking  an  application  for  a  permit,  the  Land  Office 
is  required  to  ascertain  whether  the  applicant  is  qualified 
to  hold  a  permit  or  lease.  The  regulations  implementing  all 
the  mineral  leasing  statutes,  except  the  regulations  under  the 
Act  providing  for  leasing  gold,  silver,  and  quicksilver  de¬ 
posits,  provide  that  permits  and  leases  may  be  issued  only  to 
(1)  citizens  of  the  United  States,  (2)  associations  of  such 


1/  Id.  §  3221.1. 

2/  43  C.F.R.  §  3323,1-4  (1968),  applicable  to  le  asing 

silica  sands  and  other  nonmetalic  minerals  in  certain  areas 
of  Nevada. 

3/  43  C.F.R.  §§  3323,2-3  and  3323.2-4  (1968)  (leases 

of  sand  and  gravel  in  certain  lands  patented  to  the  State  of 
Nevada);  J^d.  §§  3324,5-1  and  3324.5-2  (reserved  minerals  in 
lands  patented  to  the  State  of  California  for  park  and  other 
public  purposes). 

4/  43  C.F.R.  §  3326.2  (1968)  (leases  for  minerals  in 

lands  withdrawn  for  reclamation  purposes  within  the  Lake  Mead 
Recreation  Area);  id.  §  3328.2  (1968)  (leases  for  lands  with¬ 
in  Whiskeytown-Shasta- Trinity  National  Recreation  Area). 
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citizens,  and  (3)  corporations  organized  under  the  laws  of 
the  United  States  or  of  any  State  or  Territory  of  the  United 
States.  JL /  The  citizenship  requirement  is  not  made  in  the 
case  of  leases  of  gold,  silver,  and  quicksilver  deposits 
because  the  only  one  who  may  make  application  for  lease  is 
the  owner  of  the  surface  rights.  2/  The  above  mentioned  quali¬ 
fications  of  an  applicant  are  statutory  requirements  under 
the  Mineral  Leasing  Act  of  1920,  3/  which  also  provides  that 
citizens  of  another  country,  the  laws,  customs,  or  regula¬ 
tions  of  which  deny  similar  or  like  privileges  to  citizens 
or  corporations  of  this  country,  shall  not  by  stock  owner¬ 
ship,  stock  holding,  or  stock  control,  own  any  interest  in 
any  lease  acquired  under  the  provisions  of  the  Act.  By  regu¬ 
lation,  it  is  provided  that  a  lease  will  be  denied  if  any 
appreciable  percentage  of  the  stock  of  a  corporation  is  held 
by  aliens  who  are  citizens  of  a  country  denying  similar  or 
like  privileges  to  the  United  States  citizens.  Other  aliens, 
whose  countries  do  not  deny  similar  or  like  privileges  to 


1/  43  C.F.R.  §  3101.1  (1968)  (Mineral  Leasing  Act  of 

1920);  id.  §  3211.3  (Mineral  Leasing  Act  for  Acquired  Lands); 
id.  §  3221.1  (Section  402,  Reorganization  Plan  No.  3  of  1946); 
id.  §  3323.1-7  (leases  for  silica  sand  and  other  nonmetallic 
minerals  in  certain  areas  in  Nevada);  id.  §  3323.2-2  (leases 
of  sand  and  gravel  in  certain  lands  patented  to  the  State  of 
Nevada);  id.  §  3324.5-7  (leases  for  reserved  minerals  in  lands 
patented  to  the  State  of  California  for  park  and  other  public 
purposes);  id.  §  3325.3  (permits  and  leases  on  National 
Forest  lands  in  Minnesota);  id.  §  3326.4-1  (leases  for  min¬ 
erals  in  lands  withdrawn  for  reclamation  purposes  within 
Lake  Mead  Recreation  area);  id.  §  3328.4-2  (leases  for 
minerals  in  lands  within  Whiskey town- Shasta-Trinity  National 
Recreation  Area) .  The  Mineral  Leasing  Act  of  1920  provides 
that  municipalities  may  obtain  leases  for  coal,  oil,  oil 
shale,  and  gas,  but  not  for  any  of  the  nonfuel  minerals. 

30  U.S.C.  §  181  (1964) . 

2/  30  U.S.C.  §  291  (1964). 

3/  Id.  §  181. 
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citizens  of  the  United  States,  may  indirectly  acquire  an  in¬ 
terest  in  a  permit  or  lease  by  ownership  of  stock  in  a  cor¬ 
poration  organized  under  the  laws  of  the  United  States  or  of 
any  State  or  Territory  thereof.  1/ 

Inasmuch  as  leases  and  permits  create  contractual  rights 
between  the  United  States  and  the  lessee  or  permittee,  minors 
may  not  obtain  leases  or  permits.  The  regulations  provide 
that  oil  and  gas  leases  may  be  issued  to  legal  guardians 
or  trustees  of  minors  in  their  behalf.  2/  No  similar  regula¬ 
tion  is  applicable  in  the  case  of  leases  and  permits  for 
nonfuel  minerals.  Having  expressly  recognized  by  regulation 
that  legal  guardians  or  trustees  of  minors  may  be  issued  oil 
and  gas  leases  in  behalf  of  minors,  it  may  well  be  argued 
that  guardians  and  trustees  may  not  hold  leases  and  permits 
in  behalf  of  minors  for  other  leasable  minerals.  There  is 
no  logical  reason  for  this  different  treatment. 

Application  for  permits  or  leases  filed  pursuant  to  the 
Mineral  Leasing  Act  of  1920  and  the  Mineral  Leasing  Act  for 
Acquired  Lands  must  show  in  detail  that  the  applicant  is 


1/  43  C.F.R0  §  3101.2  (1968).  The  regulations  provide 

that  a  corporate  applicant  for  a  permit  or  lease  must  submit 
a  statement  showing  the  percentage  of  voting  stock  and  of 
stock  owned  by  aliens  and  of  all  stock  owned  by  those 
having  addresses  outside  the  United  States.  43  C.F.R. 

§§  3141.2  (potassium),  3151.2  (sodium),  3161.2  (phosphate) 
and  3181.2  (sulphur)  (1968).  Regulations  provide  that  when 
more  than  10  per  cent  of  the  stock  is  owned  by  aliens,  addi¬ 
tional  information  may  be  required  (potassium) ,  (sodium)  and 
(sulphur).  The  phosphate  regulation  specifies  the  kind  of 
information  required. 

2/  Id.  §  3101.1. 
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qualified  to  hold  a  lease.  JL /  This  detailed  information  is 
made  necessary  by  the  numerous  provisions  of  the  1920  Act 
relating  to  acreage  limitations. 

Other  mineral  leasing  laws  do  not,  by  regulation,  impose 
a  requirement  for  such  detailed  information  concerning  appli¬ 
cants.  For  example,  the  regulations  applicable  to  permits  or 
leases  issued  under  the  authority  transferred  to  the  Secre¬ 
tary  of  the  Interior  by  Section  402,  Reorganization  Plan  No. 

3  of  1946,  are  more  detailed  than  most  of  the  minor  mineral 
leasing  laws,  and  state,  concerning  the  qualifications  of  the 
applicant,  that  the  application  shall  "contain  a  statement  of 
applicant's  citizenship;  if  a  corporation,  the  State  of  incorp¬ 
oration  and  that  it  is  authorized  to  hold  a  prospecting  permit 
or  lease,  and  a  statement  that  applicant's  interest,  direct 
or  indirect,  in  leases,  prospecting  permits  or  applications 
for  minerals  other  than  coal,  phosphate,  sodium,  potassium, 
oil,  oil  shale,  or  gas  in  acquired  lands  in  the  same  State, 
do  not  exceed  the  allowable  acreage"  prescribed  by  regula¬ 
tion.  2/ 


f .  Adjudication  of  application. 


If  the  application  is  not  accompanied  by  full  payment  of 
the  filing  fee  and  the  first  year's  rental,  it  will  be  re¬ 
jected.  If  the  filing  fee  and  rental  accompany  the  applica¬ 
tion  but  it  is  incomplete  in  some  respect,  then  the  Land 
Office  will  issue  a  decision  giving  the  applicant  30  days  to 
submit  the  required  information  or  appeal.  If  the  filing  fee 
and  rental  accompany  the  application  and  the  application  is 
complete  but  defective,  the  Land  Office  will  issue  an  admin- 
strative  decision  rejecting  the  application  but  informing  the 


1/  Id.  §§  3141.2  (potassium),  3151.2  (sodium),  3161.2 
(phosphate),  and  3181.2  (sulphur).  See  id.  §  3211.3,  which 
makes  these  regulations  applicable  to  the  Mineral  Leasing  Act 
for  Acquired  Lands. 

2/  Id.  §3221.1. 
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applicant  that  if  within  30  days  from  receipt  of  the  decision 
he  files  a  new  application  giving  the  serial  number  of  the 
original  application,  the  filing  fee  and  any  advance  rental 
paid  with  the  defective  application  will  be  applied  to  the 
new  application.  The  new  application  will  retain  the  serial 
number  of  the  first  application.  The  effective  date  of  pri¬ 
ority  of  such  a  permit  application  will  be  the  date  of  receipt 
of  such  new  application  and  not  the  date  of  the  original  ap¬ 
plication.  If  30  days  elapse  after  any  of  these  decisions 
and  the  applicant  does  not  appeal  or  file  a  new  application 
or  submit  the  required  information,  then  the  case  will  be 
closed  and  any  advance  rental  paid  will  be  refunded.  1/ 

When  sufficient:  geologic  date  is  available,  the  Geolog¬ 
ical  Survey  may  designate  an  area  as  a  leasing  area  for  a 
leasable  mineral  if  it  is  administratively  expedient  to  do 
so.  Such  an  area  is  one  in  which  a  determination  has  been 
made  that  the  land  area  is  known  to  contain  a  valuable  de¬ 
posit  of  a  leasable  mineral.  When  such  a  determination  is 
made  by  the  Geological  Survey,  a  plat  showing  this  area  will 
be  prepared  and  distributed  to  various  interested  government 
officers  and  bureaus,  including  the  Manager  of  the  Land  Office 
who  would  be  issuing  permits  and  leases  for  the  land.  2 /  If 
the  area  described  in  a  prospecting  permit  application  is  part 
of  a  leasing  area  determined  by  the  Geological  Survey,  the 
prospecting  permit  application  will  be  rejected  for  this 
reason  alone.  3/ 

If  the  Land  Office  determines  that  the  application  is 
complete  in  all  respects  and  the  Geological  Survey  has  not 
determined  and  advised  the  Land  Office  that  the  area  de¬ 
scribed  is  a  leasing  area,  a  report  will  be  requested  from 


1/  VI  B.L.M.  Manual  §  2.5.9  (Rel.  86,  1/4/60)  (potas¬ 
sium)  . 

2/  Branch  of  Mineral  Classification  Manual  §  613.4.3. 

3/  Roland  C.  Townsend,  A-30142,  A-30250  (Sept.  14, 
1964);  Frank  J.  Allen,  A-30641  (May  17,  1967). 
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the  Regional  Mining  Supervisor  of  the  Geological  Survey.  1 / 

In  addition,  any  other  agency,  except  the  Federal  Power  Com¬ 
mission,  having  an  interest  in  the  lands  will  be  requested  to 
submit  a  report.  A  request  for  report  need  not  be  sent  to  the 
Federal  Power  Commission  because  the  Commission  and  the  Depart¬ 
ment  of  the  Interior  have  agreed  on  a  Powersite  Stipulation 
Form  to  be  made  a  part  of  every  permit  and  lease  covering  lands 
withdrawn  or  reserved  for  power  purposes.  If  the  application 
involves  wildlife  refuge  lands,  the  Land  Office  is  required 
to  forward  the  case  file  to  the  Washington  Office  of  the 
Bureau  of  Land  Management  for  consideration  and  appropriate 
instructions.  2 / 

g .  Issuance  of  a  prospecting  permit  is 
discretionary . 

Issuance  of  a  prospecting  permit  is  discretionary  under 


1/  The  practice  of  the  Land  Office  in  Arizona  is  to 
furnish  the  Regional  Mining  Supervisor  a  copy  of  the  serial 
page  and  pertinent  township  and  range  plat  or  plats.  Letter 
from  Riley  E.  Foreman,  Acting  State  Director,  Arizona  State 
Office,  to  Howard  A.  Twitty,  Apr.  24,  1969.  In  Colorado,  the 
Land  Office  furnishes  the  Regional  Mining  Supervisor  two  copies 
of  the  prospecting  permit  or  lease  application.  Letter  from 
E.  I.  Rowland,  State  Director,  Colorado  State  Office  to  Howard 
A.  Twitty,  Apr.  24,  1969. 

2/  VI  B.L.M.  Manual  §  2.5.10  (Rel.  86,  1/4/60)  (potas¬ 
sium)  ;  id .  §  2.9.9  (Rel.  82,  9/14/59)  (sulphur);  id .  §  2.14.23 
(Rel.  17,  5/8/63)  (Section  402,  Reorganization  Plan  No.  3  of 

1946) . 
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any  of  the  mineral  leasing  laws.  1/  Pursuant  to  this  dis¬ 
cretionary  authority,  the  Secretary  of  the  Interior  has 
directed  that  potassium  prospecting  permits  be  denied  in 
an  area  which  might  have  value  for  geothermal  steam.  This 
decision  was  based  upon  the  following  reasons: 

(1)  The  issuance  of  a  permit  might  lead  to  the  waste 

of  geothermal  steam,  a  resource  of  significant  potential  value. 

(2)  There  is  some  question  as  to  whether  there  is 
authority  to  dispose  of  geothermal  steam  under  any  existing 
authority. 

(3)  Congress  has  under  consideration  geothermal  steam 
legislation ,  and,  until  such  time  as  a  law  is  enacted  and 
regulations  are  issued,  it  is  in  the  public  interest  to 
delay  the  release  of  geothermal  steam.  2 / 


jL/  Pease  v.  Udall,  332  F .  2d  62  (9th  Cir.  1964);  Duesing 
v.  Udall,  350  F . 2d  748  (D.C.Cir.  1965);  Halvor  F.  Holbeck, 
A-29104  (Jan.  14,  1963);  Stuart  Montgomery,  A-29053  (Jan.  24, 
1963);  John  R.  Roderick,  A-29044  (Mar.  1,  1963);  Thomas  D. 

Chace,  72  I.D.  266  (1965);  Joseph  I.  O'Neill,  Jr.,  A-30488 
(Supp.)  (Dec.  7,  1966).  A  possible  exception  is  in  the  case 
of  sulphur,  since  30  U.S0C„  §  271  (1964)  provides:  "The 
Secretary  of  the  Interior  is  hereby  authorized  and  directed 
.  .  .  to  grant  any  qualified  applicant  a  prospecting  permit 
.  .  .  ."  The  provision  relating  to  sodium  prospecting  permits 
(30  U„S.C.  §  261)  formerly  had  the  same  language  but  was 
amended  and  the  words  "and  directed"  were  deleted  by  Act  of 
Dec.  11,  1928,  ch.  19,  45  Stat.  1019.  30  U.5.C.  §  284  (1964), 
relating  to  potassium  prospecting  permits,  uses  the  word  "may" 
in  referring  to  the  authority  of  the  Secretary  to  issue 
prospecting  permits,  and  30  U.S.C.  §  211  (1964),  relating  to 
phosphate  prospecting  permits,  states  that  the  Secretary  is 
"authorized"  to  issue  them. 

2/  Joseph  I.  O'Neill,  Jr.,  A-30488  (Supp.)  (Dec.  7,  1966). 
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Other  uses  for  the  public  lands  which  may  be  incompatible 
with  the  development  of  any  leasable  mineral  would,  of  course, 
constitute  reasons  for  exercising  the  discretion  not  to  issue 
a  prospecting  permit.  1/ 

Because  a  decision  denying  a  prospecting  permit  applica¬ 
tion  is  based  on  an  exercise  of  a  discretionary  power,  there 
is  no  basis,  in  the  absence  of  capricious  action,  to  review 
in  the  courts  a  decision  of  the  Secretary  affirming  the  action 
of  the  Land  Office  Manager  in  denying  a  prospecting  permit. 
Unlike  administrative  decisions  adjudicating  a  mining  claim 
invalid,  in  this  instance  the  discretionary  nature  of  the 
decision  exempts  it  from  the  judicial  review  provisions  of 
the  Administrative  Procedure  Act.  2/ 


h *  Effect  of  views  of  agency  or  other 

entity  having  jurisdiction  of  the  surface. 


The  purpose  of  sending  a  copy  of  the  application  for  a 
prospecting  permit  or  lease  to  the  agency  having  jurisdiction 
of  the  surface  is  to  obtain  the  statement  of  that  agency  as 
to  whether  the  permit  or  lease  should  issue  and,  if  one  is 
issued,  the  conditions  or  stipulations  that  should  be  imposed 
on  the  permittee  or  lessee.  Under  the  Mineral  Leasing  Act  of 
1920,  the  objection  of  another  agency  to  the  issuance  of  a 
permit  or  lease  is  only  a  recommendation  3/  which  the  Land 


JV  Applications  for  a  sodium  prospecting  permit  were 
rejected  where  the  lands  applied  for  were  located  within  an 
area  withdrawn  by  Executive  Order  on  an  antelope  range,  and 
it  appeared  that  mining  operations  would  interfere  with  the 
purposes  of  the  range.  Jeannette  A.  Bennett,  A- 2 7122  (June  28, 
1955);  Trilma  A.  Shippen,  A-27164,  A-27165  (Aug.  19,  1955). 

2/  5  U.S.C.  §  701(a)(2)  (Supp.  Ill  1965-1967).  Compare 

Adams  v.  Witmer,  271  F.2d  29,  33  (9th  Cir.  1958);  Ferry  v. 
Udall,  336  F . 2d  706  (9th  Cir.  1964). 

3/  43  C.F.R.  §§  3141.4  (potassium),  3151.4  (sodium), 

and  3181.4  (sulphur)  (1968). 
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Office  may  or  may  not  accept,  although  it  is  almost  universally 
ollowed.  The  Land  Office  decision  presumably  reflects  the 
policy  pf  the  Department  of  the  Interior.  The  Forest  Service 
Manual  states  that  it  is  the  policy  of  the  Bureau  of  Land 
Management  to  reject  all  applications  for  permits  or  leases 
upon  adverse  recommendation  of  the  Forest  Service  or  other 
agency  having  jurisdiction  of  the  surface,  although  there  is 
no  requirement  in  the  Mineral  Leasing  Act  of  1920  for  favor¬ 
able  recommendation  by  such  agency.  1/  Very  recently  the 
Secretary  of  Interior  refused  to  follow  the  adverse  recom¬ 
mendation  of  the  Department  of  Agriculture  and  approved  the 
issuance  of  a  phosphate  prospecting  permit  for  certain  lands 
m  an  experimental  sheep  grazing  area.  2/  As  a  condition  to 
the  issuance  of  the  permit  special  conditions  were  imposed 
on  the  permittee  designed  to  protect  the  use  of  the  area  for 

experimental  sheep  grazing.  In  the  decision  the  Secretary 
states: 


Of  course ,  as  a  matter  of  comity,  in  determining 
whether  or  not  the  issuance  of  a  mineral  lease  or  pros¬ 
pecting  permit  on  withdrawn  land  is  in  the  public 
interest,  the  Secretary  of  the  Interior  consults  with 
the  administering  agency  and  usually  honors  its  views. 
On  numerous  occasions,  the  Department  has  summarily 
disposed  of  appeals  from  the  rejection  of  applications 
for  such  lands  with  a  simple  explanation  to  the  effect 
that  it  is  the  consistent  policy  of  the  Department  to 
accede  to  the  wishes  of  the  agency  that  is  administer- 
ing  land  for  which  a  mineral  lease  is  sought  and  thus 


— /  Forest  Service  Manual  §  2824.21  (Amendment  No.  35, 

July  1959)  .  This  statement  of  the  Forest  Service  has  some 
support  in  VI  B  „  L  M.  Manual,  §  2.1..21A  (Rel  .  16,  10/4/54), 
relating  to  oil  and  gas  noncompetitive  leases  where  land  has 
been  withdrawn  for  the  use  of  a  governmental  agency  but  remains 
open  to  leasing  The  B.L.'M.  Manual  states  that  if  the  agency 
reports  that  issuance  of  a  lease  would  interfere  with  the  pur¬ 
pose  of  the  withdrawal,  the  offer  to  lease  should  be  rejected 
subject  to  the  customary  right  of  appeal. 

2/  Agricultural  Research  Service,  A-31033  (Jan.  17,  1969). 
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to  refuse  to  lease  land  when  the  administering  agency 
objects  to  issuance  of  a  lease  on  the  ground  that 
leasing  would  interfere  with  the  purposes  for  which 
the  land  is  being  administered.  See,  e.g.,  Clark  H. 
Boyles,  A-27538  (January  23,  1958),  and  cases  cited; 
G.  R.  Carroll  et  al.,  A-27783  (December  19,  1958); 
Richfield  Oil  Company  et  al . ,  66  I.D.  106  (1959); 
Henrietta  Koslosky,  Joseph  W.  Alexander,  A-28411 
(August  26,  1960);  Weldon  Julander,  A-29224  (August 
28,  1962).  Nevertheless,  it  is  implicit,  if  not 
expressly  stated,  in  these  decisions  that  the  , 
Secretary  of  the  Interior,  not  the  administering 
agency,  makes  the  ultimate  decision  as  to  whether 
or  not  mineral  leasing  is  to  be  permitted.  Thus, 
although  the  action  taken  by  the  Bureau  in  this 
case  represents  a  departure  from  routine  practice, 
and  although  the  Department  would  not  acknowledge 
any  right  on  the  part  of  a  mineral  lease  applicant 
to  a  hearing  to  determine  the  leasability  of  land, 
there  can  be  no  doubt  as  to  the  authority  of  this 
Department  to  question  the  recommendations  of  an 
agency  administering  reserved  public  land  and  to 
take  such  steps  as  are  deemed  necessary,  including 
the  ordering  iof  a  hearing,  to  ascertain  the  facts 
essential  to  ;an  informed  determination.  Cf.  John 
Snyder,  State  of  Montana,  72  I.D.  527  (1965).  The 
question  that  remains,  then,  is  whether  or  not  the 
record  developed  in  this  case  affords  a  sound  basis 
for  the  Bureau’s  determination.”  1/ 


The  regulations  implementing  the  Mineral  Leasing  Act  of 
1920  provide  that  where  lands  are  reserved  or  segregated  for 
any  purpose,  the  lessee  will  conduct  operations  in  accordance 
with  such  requirements  as  may  be  made  by  the  Bureau  of  Land 


1/  This  statement  is  inconsistent  with  Forest  Service 
Manual  §  2860.3-4  ((Amend,  No.  3,  March,  1969),  which  states: 
"The  Bureau  of  Land  Management  has  agreed,  however,  that  it 
will  reject  lease  aapplications  for  mineral  leasing  [in  wilder¬ 
ness  and  primitive  areas]  if  the  Forest  Service  recommends 
rejection  of  any  application  received.” 
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Management  for  the  protection  of  the  use  of  the  land  for  the 
purpose  for  which  it  was  reserved  or  segregated.  The  regula¬ 
tions  go  further  and  provide  that,  unless  otherwise  provided 
or  separately  stipulated,  the  use  of  the  land  under  the 
mineral  lease  will  be  regarded  as  the  dominant  use.  _1/  The 
regulations  also  provide  that  where  surface  control  of  lands 
is  in  the  Department  of  Agriculture,  or  lands  are  withdrawn 
for  reclamation,  power  purposes,  Game  Range  Lands,  Coordina¬ 
tion  Lands,  or  Alaska  Wildlife  Areas,  the  applicant  is  re¬ 
quired  to  consent  to  the  inclusion  of  a  stipulation  on  a 
form  approved  by  the  Director  of  the  Bureau  of  Land  Manage¬ 
ment,  and  additional  conditions  may  be  imposed  to  protect  the 
land  withdrawn  if  deemed  necessary  by  the  agency  having 
jurisdiction  over  the  surface.  2/ 

Both  the  Mineral  Leasing  Act  for  Acquired  Lands  (1947)  _3/ 
and  Section  402,  Reorganization  Plan  No.  3  of  1946,  provide 
that  the  Secretary  of  the  Interior  may  issue  permits  and 
leases  only  if  approved  by  the  agency  having  jurisdiction 
of  the  surface  and  only  in  accordance  with  the  conditions  as 
may  be  specified  by  such  agency  to  protect  the  primary  pur¬ 
poses  for  which  the  land  was  acquired.  The  mineral  leasing 
act  applicable  to  the  National  Forests  in  Minnesota  provide 
that  the  development  and  utilization  of  mineral  deposits  in 
the  forests  shall  not  be  permitted  by  the  Secretary  of  the 
Interior  except  with  the  consent  of  the  Secretary  of  Agricul¬ 
ture.  4/  Likewise,  lands  under  the  jurisdiction  of  the  Secre¬ 
tary  of  Agriculture  within  the  Whiskeytown-Shasta-Trinity 
National  Recreation  Area  may  be  leased  by  the  Secretary  of 
the  Interior  only  with  the  consent  of  the  Secretary  of 


1/  43  C.F.R.  §  3103.1  (1968). 

2/  43  C.F.R.  §  3103.2  (1968).  See  id.  §§  3141,4  (potas¬ 

sium),  3151.4  (sodium),  and  3184,4  (sulphur). 

3/  See  also  43  C  F ,  R  „  §  3211.2  (1968). 

4/  16  ILS.C.  508b  (1964). 
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Agriculture  and  subject  to  such  conditions  as  he  may  prescribe.  1/ 

When  the  jurisdiction  of  the  surface  has  been  transferred 
to  a  State  Agency  or  private  institution  or  when  the  jurisdic¬ 
tion  of  the  surface  is  in  another  bureau  of  the  Department  of 
the  Interior,  consent  of  the  entity  having  jurisdiction  of 
the  surface  is  not  required  before  issuing  a  permit  or  lease. 

A  regulation  implementing  the  authority  to  lease  transferred 
by  Section  402,  Reorganization  Plan  No.  3  of  1946,  provides 
that  where  the  United  States  has  conveyed  the  title  or  has 
otherwise  transferred  control  of  the  surface  to  a  state 
agency  or  an  educational  or  other  charitable  institution,  that 
agency  or  institution  will  be  given  written  notification  of 
the  application  for  the  permit  or  lease,  and  will  be  given 
a  reasonabLs  time  to  suggest  stipulations  that  it  deems  neces¬ 
sary  for  the  protection  of  existing  surface  improvements  and 
to  file  any  objections  it  may  have  to  the  issuance  of  the 
permit  or  lease.  2 /  The  regulation  states  that  "where  such 
party  opposes  the  issuance  of  the  permit  or  lease,  the  facts 
submitted  in  support  must  be  carefully  considered  and  each 
case  separately  decided  on  its  merits."  The  regulation  then 
concludes  that  such  objection  affords  no  legal  basis  or 
authority  to  refuse  to  issue  the  lease,  and  that  the  issuance 
of  the  lease  will  depend  upon  "whether  the  interests  of  the 
United  States  would  best  be  served  thereby."  Under  the  minor 
mineral  leasing  laws,  where  lands  are  under  the  jurisdiction 
of  another  bureau  in  the  Department  of  the  Interior  3/  or 
have  been  transferred  to  a  State  for  a  park  or  other 


1/  30  U.S.C.  §  192c  (1964);  43  C.F.R.  §  3328. 0-3c  (1968). 

2/  43  C.F.R.  §  3211.2  (1968);  Merwin  E.  Liss,  69  I.D. 

171  (1962). 

3/  See ,  e , g . ,  16  U.S.C.  §  460n  (1964)  (leasing  in  the 

Lake  Mead  Recreation  Area) .  The  regulations  do  not  provide 
for  obtaining  the  views  of  the  Bureau  of  Reclamation.  See 
43  C.F.R.  Subpart  3326  (1968). 
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purposes,  1/  the  regulations  do  not  always  require  that  the 
views  of  the  agency  owning  or  having  jurisdiction  of  the 
surface  be  obtained  and,* where  recommendations  are  obtained, 
they  need  not  be  followed. 


Stipulations  and  conditions . 


The  approved  prospecting  permit  form  and  nonfuel  mineral 
lease  forms  each  contain  provisions  for  the  protection  of  the 
surface,  natural  resources,  and  improvements.  2/  In  addition, 
where  lands  are  under  the  jurisdiction  of  the  Department  of 
Agriculture ,  or  are  withdrawn  under  a  reclamation  or  power- 
site  withdrawal,  a  form  of  stipulations  approved  by  the  re¬ 
spective  agency  is  made  a  part  of  the  permit  or  lease.  3/ 

The  forms  applicable  to  lands  under  the  jurisdiction  of  the 
Department  of  Agriculture  and  lands  under  reclamation  with¬ 
drawals  provide  in  more  detail  than  the  provisions  in  the 
permit  and  lease  forms  for  the  protection  of  the  surface, 
natural  resources,  and  improvements,  and  further  provide  that 


y  gee,  e .  g .  ,  Act;  of  June  8,  1926,  ch.  499,  44  Stat. 
708  (lands  patented  to  the  State  of  Nevada);  Act  of  Mar.  3, 
1933,  ch.  209,  47  Stat.  1487,  as  amended  by  Act  of  June  29, 
1936  ch .  861,  49  Stat.  2027.  The  regulations  do  not  provide 
for  obtaining  the  views  of  a  state.  See  43  C.F.R.  Subpart 
3323  (1968).  See  also,  e.g. .  Act  of  June  29,  1936,  49  Stat. 
2026  (lands  patented  to  the  State  of  California  for  park  or 
other  public  purposes).  43  C.F.R.  §  3324.1-3  (1968)  provides 
that  notice  of  leasing  will  be  given  the  State  of  California, 
and  that  the  application  will  be  rejected  or  the  offer  for 
lease  withheld  if  the  state  objects  for  "reasons  determined 
by  the  authorized  officer  to  be  satisfactory". 

2/  These  forms  are  set  out  in  Appendix  VI. 

3/  Form  3103-2  (Oct.  1964),  Stipulation  for  Lands 
under  Jurisdiction  of  Department  of  Agriculture;  Form 
3103-1  (1964)  Lease  Stipulations -Bureau  of  Reclamation; 

Form  3300-1  (Mar.  1967),  Powersite  Stipulation.  These 
forms  are  set  out  in  Appendix  VI. 
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the  mineral  permittee  or  lessee  will  be  liable  to  the  United 
States  and  others  having  the  right  to  use  the  land  for 
damages  that  may  be  incurred  by  reason  of  the  operations 
under  the  permit  or  lease. 

The  stipulations  applicable  to  Department  of  Agricul¬ 
ture  lands  are  designed  to  protect  the  forest  and  its  exist¬ 
ing  uses,  and  to  protect  lands  for  grazing,  timber  cutting, 
special  use  permits,  water  developments,  and  other  improve¬ 
ments.  The  mineral  permittee  or  lessee  is  required  to  con¬ 
duct  operations  so  as  to  interfere  as  little  as  possible 
with  these  uses. 

The  stipulations  applicable  to  lands  under  reclamation 
withdrawals  are  designed  not  only  to  protect  the  existing 
uses,  but  also  to  reserve  to  the  United  States  the  prior 
right  to  construct,  operate,  and  maintain  additional  facili¬ 
ties  such  as  reservoirs,  canals,  and  appurtenant  irrigation 
structures.  The  stipulations  provide  that  if  the  mineral 
permittee's  or  lessee's  use  of  the  land  results  in  additional 
expense  being  incurred  for  construction,  operation,  or 
maintenance  of  reclamation  facilities,  then  the  Secretary 
of  the  Interior  will  estimate  the  additional  expense,  which 
estimate  is  final  and  binding  on  the  parties  and  payable 
within  30  days  after  demand.  All  drilling  sites  must  be 
approved  by  the  Bureau  of  Reclamation,  and  all  drilling  or 
operation  methods  or  equipment  must  be  inspected  and  ap¬ 
proved  by  the  Regional  Mining  Supervisor  of  the  Geological 
Survey  having  jurisdiction  over  the  area. 

Additional  or  supplemental  stipulations  may  be  imposed 
to  protect  the  land  withdrawn  if  deemed  advisable  by  the 
agency  having  jurisdiction  of  the  surface.  1/  Appendix  VI 
includes  a  copy  of  one  such  supplemental  stipulation  re¬ 
quested  by  the  Department  of  Agriculture  which,  since  1966, 
has  been  used  in  noncompetitive  oil  and  gas  leases  _2/  in 


1/  43  C.F.R..  §  3103.2  (1968). 

2/  Sucn  leases  are  issued  for  prospecting  where  lands 
are  not  in  a  known  geologic  structure  of  a  producing  oil 
and  gas  field.  43  C.F.R.  §  3122.3  (1968). 
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the  National  Forests  in  Colorado  and  Wyoming.  1/  This  supple¬ 
mental  stipulation  requires,  before  operations  commence,  that 
the  mineral  permittee  or  lessee  submit  a  "Lessee  Surface 
Management  Operation  Plan"  to  the  District  Ranger  for  approval 
by  the  Forest  Supervisor.  Before  giving  such  approval, 
reasonable  requirements  may  be  imposed  to  prevent  soil  erosion, 
water  pollution,  and  unnecessary  damage  to  the  surface  vegeta¬ 
tion  and  other  resources  of  the  .Jnited  States,  and  to  provide 
for  the  restoration  of  the  land  surface  and  vegetation.  The 
stipulation  then  specifies  in  detail  what  may  be  required  in 
the  plan  as  a  minimum.  One  provision  is  that  in  the  absence 
of  special  authorization  in  the  plan,  there  will  be  no  occu¬ 
pancy  of  the  surface  in  certain  areas,  such  as  500  feet  on 
either  side  of  the  centerline  of  any  roads,  or  500  feet  of 
the  normal  highwater  line  of  lakes,  ponds,  and  reservoirs. 

The  stipulation  states  that  directional  drilling  is  author¬ 
ized  into  these  areas  from  outside  the  prohibited  areas,  and 
further  provides  that  "it  is  understood  and  agreed  that  the 
use  of  these  areas  for  National  Forest  purposes  is  superior 
to  any  other  use."  If  the  quoted  provision  were  not  included, 
then,  under  the  regulations,  the  use  of  the  land  by  the  oil 
and  gas  lessee  would  be  superior  or  dominant  over  uses  for 
which  the  land  was  withdrawn.  2/ 

The  Bureau  of  Land  Management  has  held  such  supplemental  or 
additional  stipulations  to  be  reasonable .  _3/  The  decision  states 


1/  In  letter  from  Acting  Chief,  Forest  Service,  De¬ 
partment  of  Agriculture,  to  Miss  Frances  A.  Patton,  Chief, 
Branch  of  Mineral  Appeals,  Bureau  of  Land  Management, 
Department  of  Interior,  June  20,  1968,  it  is  stated  that 
since  the  adoption  of  the  supplemental  stipulation  approxi¬ 
mately  316  oil  and  gas  leases  have  been  processed  in 
Colorado  and  68  in  Wyoming  with  the  supplemental  stipu¬ 
lation  . 

_2 /  4-3  C.F.R.  §  3103.1  (1968)  which  provides  that  the 

use  under  the  mineral  lease  "shall  be  regarded  as  the  dominant 
use  unless  otherwise  provided  or  separately  stipulated." 

3/  Mountain  Fuel  Supply  Co.,  Colorado  Nos.  0127745, 
0127746,  and  1027963  (Aug.  8,  1968). 


773 


"  .  .  .  Our  examination  of  the  additional 
stipulations  requested  by  the  Forest  Service 
does  not  persuade  us  that  they  are  'of  such 
onerous  nature  as  to  discourage,  if  not  prevent,' 
the  true  exploration  of  lands  within  a  national 
forest  for  mineral  purposes,  as  the  appellant  con¬ 
tends.  To  the  contrary,  they  seem  to  be  a  reason¬ 
able  complement  to  the  standard  stipulations  set 
forth  in  Form  3103-2,  defining  precisely  how  the 
mineral  lessee  may  operate  on  his  lease  within  the 
national  forest,  giving  full  respect  to  the  sur- 
ficial  resources  in  accord  with  Congressional 
policy.  We  cannot  see  that  any  serious  operating 
problem  for  the  lessee  will  arise  from  the  imposi¬ 
tion  of  these  stipulations,  nor  that  demand  for  their 
imposition  will  affect  adversely  the  enjoyment  of 
the  leases  or  the  exploitation  of  the  mineral 
resources  .... 

"  .  .  .  It  is  not  an  abdication  of  his  authority 
to  lease  for  the  Secretary  (or  his  delegate)  to  inquire 
of  the  Forest  Service,  the  agency  exercising  juris¬ 
diction  over  the  surface  or  the  land,  for  recommenda¬ 
tions  for  conditions  or  restrictions  the  agency  might 
desire  to  have  included  in  any  oil  and  gas  lease  for 
national  forest  lands,  nor  is  it  abuse  of  his  discre¬ 
tion  to  require  the  prospective  lessee  to  accept  con¬ 
ditions  requested  by  the  Forest  Service,  where  such 
conditions  are  not  unreasonable  in  the  opinion  of  the 
Secretary  (or  his  delegate) ,  and  will  assure  full 
protection  to  the  surface  resources  on  the  withdrawn 
national  forest  lands.  Further,  it  is  not  improper 
to  require  the  prospective  lessee  to  agree  that  the 
use  of  designated  areas  of  the  withdrawn  lands  for 
national  forest  purposes  is  superior  to  any  other  use 
including  oil  and  gas  leasing.  (43  C.F.R.  §  3103.1)." 

Apart  from  the  above  quoted  sentence  regarding  dominant 
use  for  National  Forest  purposes,  the  provisions  complained 
of  in  the  above  appeal  appear  to  be  no  more  burdensome  than 
could  be  authorized  in  an  exploration  plan  provided  for  in 
Surface  Exploration,  Mining  and  Reclamation  of  Lands 
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regulations  which  became  effective  on  January  18,  1969.  1/ 

These  regulations  are  applicable  to  permits  and  leases  issued 
for  all  minerals  (except  where  the  surface  is  not  owned  by 
the  United  States)  under  the  Mineral  Leasing  Law  of  1920  and 

Mineral  Leasing  Law  for  Acquired  Lands  (1947)  except  oil  and 
gas.  2/  ! 

The  permit  and  lease  provisions  providing  for  the  protec¬ 
tion  of  the  surface,  natural  resources  and  improvements,  and 
the  stipulations  and  supplemental  stipulations  covering  the 
same  matters  result  in  an  overlapping  of  provisions,  con¬ 
flicts  ,  and  duplication.  Now,  the  recently  adopted  regula¬ 
tions  mentioned  above  add  one  more  set  of  provisions  applicable 
in  those  situations  when  the  surface  is  disturbed  by  explora¬ 
tion,  development,  and  mining  operations.  As  a  partial 
solution,  and  to  prevent  unnecessary  duplication  and  conflicts, 
the  stipulations  and  supplemental  stipulations  incorporated 
in  a  permit  or  lease  could  provide  for  the  deletion  of  the 
permit  or  lease  provisidns  relating  to  the  protection  of  the 
surface,  natural  resources,  and  improvements.  Another  partial 
solution  would  be  to  make  the  regulations  inapplicable  where 
stipulations  have  been  included  in  the  permit  or  lease  at  the 
request  of  the  agency  having  jurisdiction  of  the  surface  and 
its  resources. 


1/  34  Fed. Reg.  852  (1969).  These  regulations  are  set 

out  in  Appendix  V.  See  Montana  Power  Co.,  72  I.D.  518  (1965) 
which  involved  the  imposition  of  surface  restoration  obliga¬ 
tions  on  the  renewal  term  of  a  lease.  The  Secretary  of  the 
Interior  stated:  "That  the  land  is  of  relatively  low  value 
and  used  only  for  grazing  and  that  the  cost  of  restoration 
might  exceed  its  value  do  not  justify  an  exception  from  the 
Department's  general  policy." 

2/  The  regulations  are  also  applicable  to  sales  of 
mineral  materials  under  the  Materials  Disposal  Act  of  1947 
which  are  under  the  jurisdiction  of  the  Department  of  the 
Interior  and  disposals  for  highway  purposes  under  23  U.S.C. 

§  317  (1964) . 
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Issuance  of  a  permit. 


If  the  Land  Office  has  been  advised  by  the  Geological 
Survey  that  the  land  applied  for  in  the  permit  application 
is  not  known  to  contain  a  valuable  mineral  deposit  of  the 
mineral  applied  for,  and  if  the  agency  having  jurisdiction 
of  the  surface  consents  to  the  issuance  of  a  permit  (or  its 
recommendation  not  to  authorize  a  permit  is  not  followed  by 
the  Land  Office),  then  the  Land  Office  will  issue  a  decision 
that  the  applicant  is  entitled  to  a  permit  and  will  fix  the 
bond  and  terms  of  the  permit,  including  any  special  stipula¬ 
tions  that  may  be  included  in  the  permit.  The  bond  for  the 
four  nonfuel  minerals  under  the  Mineral  Leasing  Act  of 
1920  and  the  Mineral  Leasing  Act  for  Acquired  Lands  (1947) 
must  be  set  at  not  less  than  $1,000.  1/  The  regulations 
applicable  to  permits  issued  under  Section  402,  Reorganiza¬ 
tion  Plan  No.  3  of  1946,  2/  and  to  permits  issued  on  the 
National  Forests  in  Minnesota  3/  do  not  make  a  bond  manda¬ 
tory,  but  provide  that  as  a  condition  of  the  issuance  of  a 
permit,  a  bond  may  be  required.  If  the  applicant  is  dis¬ 
satisfied  with  the  amount  of  the  bond  that  is  established 
or  the  conditions  or  stipulations  to  be  included  in  the 
permit,  he  may  appeal  from  this  decision.  Otherwise,  a 
permit  will  be  issued  by  the  Land  Office  after  the  bond  is 
posted. 

If  the  applicant  for  a  prospecting  permit  for  phosphate 
or  sodium  has  applied  for  a  permit  for  the  use  of  additional 
surface  lands  4/  and  it  has  been  approved,  a  decision  will 
be  issued  by  the  Land  Office  authorizing  the  issuance  of  the 


If  43  C  F.R,  §§  3242.3  (potassium),  3152.3  (sodium), 
3161.3-4  (phosphate),  and  3182.3  (sulphur)  (1968).  See 
id.  §  3211.3  (acquired  lands). 

Id.  §  3221 . 2 . 

Id.  §  3325.3. 

See  30  U,S.C„  §  214  (1964);  id.  §  263. 


2/ 

3/ 

4/ 
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unde^thfoerm^11!8/111!  ^  rental  C°  be  paid  for  the  lands 

permit  fnr?th«  C‘  ~  c  A  C?Py  of.the  approved  form  for  a 

se  surface  lands  is  set  out  in  Appendix  VI. 


sent  bv  thM  VnVc  decisions  relating  to  the  permits  are 

Geoloeical%nr  ^  C°  the  Mining  SuP«visor  of  the 

.  .  }  Survey  and  a  copy  is  sent  to  any  agency  having 

.uch  the  Foteft  ServS  S2/ 

IX?"  XTX  r  *?  “de  °f  c°*u‘  »f 

together  with  the  stipulations  and  conditions.  3/ 


C'  Significant  prospecting  permit  provisions.. 
2 '  Term  and  right  of  extension . 


for  Ann^-Mi^eTra^Lef^ing  Act  °f  1920  and  Mineral  Leasing  Act 
for  Acquired  Lands  4/  provide  that  the  term  of  prospecting 


(Phos?hate)43(m8)R:  §  3155:1  (s°dium)  and  §§  3166-1  and  3166.2 

id.  §~2  6  40  (RelM  /s«^5/3u  ^Rel*  86’  1  /^/60)  (potassium); 

7r-1  87  o/J/fns  ^2>  1/21/58>  (phosphate);  id.  §  2.7.32 

(sulphur).  }  (sodium);  id-  §  2.9.34  (ReT7  82,  9/14/59) 

(Rel  “52  f72l/s8W2u  (Rel‘  86,  1/4/6°)  (potassium);  id.  §  2  6  23 
(Rel.  52,  1/21/58)  (phosphate);  id.  §  2.7.22  (Rel  87  “2/29/601 

«.143)2;  10/20/55)  ' (Sec .  002, 

‘ly;;  xs- 

tions  as  provided  in  the  1920  Act,  except  for  certain  pro 

JO  the  P=»lt  t.™  «?Xw'  30 

u.d.l.  $  352  (1964).  By  43  C  F  R  §  221  l  i 
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permits  shall  be  for  two  years  for  phosphate  1/  and  not  to 
exceed  two  years  for  sodium,  2/  potassium,  3/  and  sulphur.  4/ 
No  extensions  in  the  term  of  the  prospecting  permits  will  be 
granted  in  the  case  of  sodium  j >/  and  sulphur  6/  permits. 
Phosphate  prospecting  permits  may,  by  statute  and  regulation, 
be  extended  for  an  additional  period  not  to  exceed  four  years 
if  it  is  found  that  the  permittee  has  been  unable,  with 
reasonable  diligence,  to  determine  the  existence  or  worka¬ 
bility  of  phosphate  deposits  in  the  area  covered  by  the 
permit  and  desires  to  prosecute  further  prospecting  or  ex¬ 
ploration,  or  that  other  reasons  warrant  such  an  extension.  JJ 
In  1932,  legislation  was  enacted  providing  that  a  potassium 
prospecting  permit  may  be  extended  for  a  period  not  exceeding 
two  years  "upon  a  showing  of  satisfactory  cause".  S/  By 
regulation  it  is  provided  that  satisfactory  cause  may  exist 
if  the  permittee  has  drilled  at  least  one  adequate  test  well 
on  the  permit  area  or  performed  other  comparable  prospecting 
described  in  the  permit  during  the  two-year  period  for  which 
the  permit  was  issued,  provided  that  this  requirement  may  be 


1/  30  U.S.C.  §  211(b)  (1964). 

2/  Id.  §  261. 

3/  Id.  §  281 . 

4/  Id.  §  271. 

5/  43  C.F.R.  §  3152,6  (1968). 

6/  Id.  §  3182.6. 

77  There  was  no  provision  for  prospecting  permits  in 

the  case  of  phosphate  until  enactment  of  the  Act  of  Mar. 

18,  1960,  Pub.L.No.  86-391,  §  1(a),  74  Stat.  7,  which 
amended  30  U.S.C.  §  211.  This  1960  Act  provided  for  an  ex¬ 
tension  of  a  prospecting  permit  for  a  period  not  in  excess 
of  four  years.  See  43  C.F.R,  §  3161.3-5  (1968). 

8/  Act  of  May  7,  1932,  30  U.S.C.  §  287  (1964),  which 
amended  the  Act  of  Feb.  7,  1927,  ch.  66,  44  Stat.  1058. 
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waived,  in  the  discretion  of  the  Secretary,  upon  a  satisfac¬ 
tory  showing  that  the  failure  of  the  permittee  was  directly 
attributable  to  the  shortage  of  equipment  or  labor  essential 
to  the  prescribed  prospecting.  JL / 

Permits  issued  under  Section  402,  Reorganization  Plan 
No.  3  of  1946  and  on  National  Forests  of  Minnesota  for  hard 
rock  minerals  are  for  two  years,  with  the  right  of  extension 
for  one  additional  term  of  two  years  in  the  discretion  of  the 
Land  Office  Manager  upon  written  application  made  by  the 
permittee.  The  applicant  must  show  that  he  has  diligently 
performed  prospecting  activities  on  the  land  during  the  term 
of  the  permit,  or  that  his  failure  to  do  so  resulted  from 
conditions  beyond  his  control.  2/ 

If  an  application  for  extension  of  any  permit  is  made, 
the  Land  Office  Manager  will  request  a  report  and  recommenda¬ 
tion  from  the  Mining  Supervisor  of  the  Geological  Survey 
for  the  region  where  the  land  is  located  and  then,  after  re¬ 
ceiving  the  report  and  recommendation,  will  issue  a  decision 
either  extending  or  not  extending  the  permit.  1 


2 .  Protection  of  surface,  natural  resources. 
and  improvements. 


As  previously  pointed  out,  a  prospecting  permit  contains 
provisions  providing  for  the  protection  of  the  surface  and 
natural  resources,  and,  in  addition,  there  are  conditions 
and  stipulations  and  supplemental  conditions  and  stipulations 
which  may  be  made  a  part  of  a  prospecting  permit.  Forms  con¬ 
taining  these  stipulations  and  supplemental  stipulations  are 
set  forth  in  Appendix  VI.  Although  not  a  part  of  the  permit, 
the  regulations  on  surface  exploration,  mining,  and  reclama¬ 
tion  of  lands  are  applicable  to  permits  issued  after  January 
18,  1969  under  the  Mineral  Leasing  Act  of  1920  and  Mineral 


1/  43  C.F.R.  §  3142 , 4  (1968). 

2/  Id.  §§  3221.3  and  3325.3. 
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Leasing  Act  for  Acquired  Lands  (1947)  if  prospecting  in¬ 
volves  disturbing  the  surface.  1/  These  regulations  are 
set  forth  in  Appendix  V.  The  prospecting  permit  form  also 
provides  in  section  2  that  the  permittee  will  not  prospect 
lands  under  the  administration  of  the  Forest  Service  with¬ 
out  prior  notice  to  and  consent  of  the  Forest  Service  to 
a  plan  of  prospecting.  2 \J 


3 .  Preference  right  to  lease. 


The  prospecting  permit  for  each  of  the  leasable  nonfuel 
minerals  provides  that  the  permittee  may  apply  for  a  prefer¬ 
ence  right  lease  if  he  discovers  valuable  deposits  of  the 
leasable  minerals  covered  by  the  permit  within  the  permit 
area  and  within  the  term  of  the  permit  as  issued.  Discovery 
of  a  valuable  mineral  deposit  is  a  prerequisite  for  a 
preference  right  lease  under  the  mineral  leasing  laws,  or 
regulations  implementing  these  laws,  which  authorize  the 
issuance  of  prospecting  permits.  3/ 


1/  34  Fed. Reg.  852  (1969). 

2/  43  C.F.R.  §  3220.0-6  (1968),  applicable  to  "hard 

rock"  mineral  permits  in  lands  under  jurisdiction  of  the  De- 
partment  of  Agriculture,  including  the  National  Forests  of 
Minnesota,  requires  a  permittee  to  comply  with  all  ap¬ 
plicable  regulations  of  the  Department  of  Agriculture,  and 
to  consult  with  authorized  representatives  of  the  Department 
of  Agriculture  as  to  matters  relating  to  the  sur¬ 
face  . 


3/  30  U.S.C.  §§  211  (phosphate),  262  (sodium),  272 

(sulphur),  and  282  (potassium)  (1964),  all  under  the  Mineral 
Leasing  Act  of  1920;  30  U.S.C.  §  351  (1964)  (phosphate,  sodium, 
sulphur,  and  potassium  on  acquired  lands);  43  C.F.R.  §  3221.4 
(1968)  (prospecting  permits  for  "hard  rock"  minerals  on  ac¬ 
quired  lands);  43  C.F.R.  §  3325.3  (1968)  (prospecting  permits 
for  "hard  rock"  minerals  in  the  National  Forests  of  Minnesota). 
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The  prospecting  permit  form  also  provides  that  the 
applicant  for  a  sodium  preference  right  lease  must  show 
that  the  lands  applied  for  are  chiefly  valuable  for 
chlorides,  sulphates,  carbonates,  borates,  silicates,  or 
nitrates  of  sodium  contained  therein.  This  "chiefly  valu¬ 
able"  requirement  with  respect  to  sodium  deposits  is 
statutory.  JL /  The  permit  makes  no  mention  of  the  statutory 
requirement  that  to  obtain  a  preference  right  lease  on  de¬ 
posits  of  sulphur  and  potassium,  the  lands  must  be  chiefly 
valuable  for  these  deposits.  2/ 

The  chiefly  valuable"  requirement  has  resulted  in  a 
problem  where  a  discovery  of  sodium  has  been  made  on  lands 
having  a  present  speculative  value  for  oil  shale.  The 
Solicitor  of  the  Department  of  the  Interior  advised  the 
Director,  Bureau  of  Land  Management:  3/ 

"You  have  also  asked  what  valuation  should  be 
applied  to  the  other  minerals  involved  in  the 
specific  area  of  concern  (oil  shale)  when  that 
value  might  be  considered  only  as  a  present 
speculative  value. 

"We  believe  the  term  'chiefly  valuable'  as  used 
in  Section  24  of  the  Mineral  Leasing  Act  was  in¬ 
tended  to  insure  that  mineral  land  would  be  de¬ 
veloped  to  its  fullest  potential.  Congress 
obviously  wished  to  protect  against  the  destruction 
of  potentially  valuable  lapd  by  the  immediate  de¬ 
velopment  of  less  valuable  minerals.  Thus,  although 
a  valuable  deposit  of  sodium  may  be  found,  a  lease 


~  .  30  U.S.C.  §  262  (1968).  The  implementing  sodium 

regulation  (43  C.F.R.  §  3152.5  (1968))  makes  no  mention  of 
the  chierly  valuable"  requirement. 

— /  3ee^  30  U.S.C.  §  272  (1968)  (sulphur);  id.  §  282 
(potassium) .  — 

— /  Memorandum  from  Solicitor  to  Director  Bureau  of 

Land  Management,  May  11,  1966. 
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might  not  issue  if  the  land  had  any  value  greater 
than  that  imparted  by  the  presence  of  the  sodium 
deposit.  Where  land  has  a  variety  of  elements  of 
value  so  intermingled  as  to  preclude  multiple  de¬ 
velopment,  it  should  be  reserved  for  its  chief  value. 
For  purposes  of  determining  whether  in  this  case 
leases  should  issue,  a  comparative  evaluation  of  the 
elements  of  value  involved  should  take  into  considera¬ 
tion  factors  such  as  prospective  value,  reserve 
potential,  future  national  needs,  and  present  economic 
feasibility.  Where  sodium  has  an  immediate  value, 
but  is  situated  within  land  containing  a  mineral  of 
potentially  greater  value,  a  lease  should  not  issue 
for  the  sodium  since  \;he  land  is  not  'chiefly  valu¬ 
able  therefor, ' 

,!It  is  the  opinion  of  this  Office  that  the  conserva¬ 
tion  of  the  highest  value  of  the  public  lands  is  of 
utmost  importance  and  that  the  best  method  of  accom¬ 
plishing  this  end  requires  the  most  careful  study  and 
consideration.  This  is  particularly  true  where  com¬ 
peting  mineral  values  exist  and  the  exploitation  of 
one  of  the  values  might  destroy  the  other.  There¬ 
fore,  we  recommend  that  no  further  sodium  permits  be 
issued  and  that,  pending  a  complete  study  of  the 
question  of  the  propriety  of  issuing  sodium  leases 
in  areas  of  known  oil  shale  lands,  E,  0.  7038  of 
May  13,  1935,  which  modified  E.  0.  5327  of  April  15, 
1930,  to  permit  sodium  leasing  in  such  areas,  be  re¬ 
voked.  This  would  have  the  effect  of  withdrawing  the 
areas  temporarily  from  sodium  leasing." 

The  effect  of  this  opinion  is  to  deny  a  permittee  the 
reward  for  making  a  valuable  discovery  of  mineral  when  it  is 
determined  that  some  other  mineral  deposit  in  the  lands  is 
more  valuable  even  though  the  value  is  a  present  speculative 
value.  More  recently  in  Wolf  Joint  Venture.  1/  where  a 
permittee  had  applied  for  a  sodium  preference  lease  for  a 
deposit  in  lands  also  valuable  for  oil  shale,  the  case  was 


1/  75  I.D.  137  (1968). 
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sent  back  for  further  hearing  on  various  issues,  including 
the  issue  of  whether  the  lands  were  chiefly  valuable  for 
sodium. 

A  revision  of  the  prospecting  permit  form  (Feb.  1969) 
contains  the  following  provision: 

"Sodium  deposits  in  oil  shale  areas. 

If  this  application  is  for  sodium  minerals  in  the 
oil  shale  area  described  in  P.L„0„  4522,  September 
24,  ^968,  a  prospecting  permit  will  be  issued  only 
in  those  areas  where  it  is  believed  likely  that, 
if  sodium  deposits  are  found,  they  will  occur  in 
discrete  beds  where  development  of  the  sodium  de¬ 
posits  would  not  adversely  affect  the  oil  shale 
values  of  the  lands.  Any  sodium  prospecting  per¬ 
mits  or  preference-right  leases  that  may  issue  on 
these  oil  shale  lands  will  be  restricted  to  those 
beds  valuable  for  sodium  w.iich  the  Secretary  of  the 
Interior  or  his  delegate  determines  to  be  workable 
without  removal  of  significant  amounts  of  organic 
matter  and  without  significant  damage  to  oil  shale 
beds . " 

This  provision  suggests  that  the  "chiefly  valuable"  statutory 
provision  is  not  considered  applicable  if  development  of  the 
sodium  deposit  would  not  adversely  affect  the  oil  shale  values 
of  the  lands  or  cause  the  removal  of  a  significant  amount  of 
organic  matter.  Perhaps  the  "chiefly  valuable"  provision  in 
the  statutes  applicable  to  sodium,  potassium,  and  sulphur  should 
be  deleted  and,  in  its  place,  a  provision  added  providing  that 
the  Secretary  of  the  Interior  may  deny  a  preference  right  lease 
as  to  any  mineral  deposits  the  removal  of  which  would  damage 
or  destroy  other  more  valuable  mineral  deposits. 


D»  Preference  right  lease. 


A  permittee  must  apply  to  the  Land  Office  for  a  preference 
right  lease  not  later  than  30  days  after  the  expiration  of 
the  term  or  the  extended  term  of  the  permit.  The  applica¬ 
tion  must  be  accompanied  by  the  rental  for  the  first  year, 
which  is  25  cents  an  acre  for  potassium,  sodium,  and  phosphate 
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leases,  50  cents  an  acre  for  sulphur  leases,  both  on  the 
public  domain  and  acquired  lands,  and  $1  an  acre  for  leases 
for  ’'hard  rock"  minerals  issued  under  Section  402,  Reorgani¬ 
zation  Plan  No.  3  of  1946,  and  for  leases  of  "hard  rock" 
minerals  on  the  National  Forests  of  Minnesota.  The  applica¬ 
tion  must  describe  the  lands,  show  any  change  in  the  informa¬ 
tion  in  the  application  for  permit,  and  specify  in  detail 
the  extent  and  mode  of  occurrence  of  the  deposit  and  facts 
that  will  show  that  it  was  discovered  before  the  permit  had 
expired.  1/ 

If  the  Land  Office  finds  that  the  application  is  in  order 
it  will  be  referred  to  the  Regional  Mining  Supervisor  of  the 
Geological  Survey  and  to  the  agency  having  jurisdiction  of 
the  surface.  The  Geological  Survey  will  make  its  report  and 
recommendations.  2 /  If  the  recommendation  is  that  the  lands 


_1/.  43  C.F.R.  §§  3142.6  (potassium),  3152.5  (sodium), 

3161.3-7  (phosphate),  3182.5  (sulphur)  (1968).  ldc  §  3211.3 
provides  that  the  foregoing  regulations  are  applicable  to 
permits  on  acquired  lands.  Ld.  §  3321.4  is  the  regulation 
applicable  to  leases  under  Sec.  402,  Reorganization  Plan 
No.  3  of  1946. 

2/  The  Geological  Survey  advises  that  "so  far  as  we 
have  been  able  to  ascertain",  except  where  the  applicant  re¬ 
quests  a  reduction  in  acreage,  the  area  recommended  for  a 
preference  right  lease  has  always  been  for  the  full  amount  of 
acreage  in  a  permit.  Letter  from  Russell  G.  Wayland,  Chief 
Conservation  Division,  Geological  Survey,  to  Howard  A.  Twitty, 
Apr,  30,  1969, 

"In  recent  years  a  few  prospecting  permits  have 
been  issued  containing  a  stipulation  requiring 
that  a  permittee  drill  on  various  parcels  of  land 
in  the  permit  in  order  to  qualify  each  parcel  for 
inclusion  in  a  preference  right  lease  should  a 
valuable  discovery  be  made  under  the  permit.  As 
of  the  present  time,  the  permittees  under  these 
permits  hdve  complied  with  the  drilling  require¬ 
ments  before  applying  for  a  preference  right 

note  continued 
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be  leased,  the  recommendation  will  include  such  matters 
as  the  special  conditions  to  be  included  in  the  lease, 
the  amount  of  royalty  to  charge,  and  the  amount  of  bond 
that  should  be  required.  The  Land  Office  will  also  re¬ 
quest  a  report  from  the  agency  -  having  jurisdiction  of  the 
surface  for  any  special  terms  and  conditions  that  should 
be  included  in  the  preference  right  lease.  1/ 

The  Mineral  Leasing  Act  of  1920  provides  that  if  a 
preference  right  lease  is  allowed  for  potassium,  sodium, 
and  sulphur  deposits  on  unsurveyed  land,  the  land  must  be 
surveyed  at  the  expense  of  the  permittee  before  the  lease 
is  granted.  2/  This  requirement  is  also  contained  in  the 
regulations.  3/  There  is  no  statutory  requirement  for  a 
survey  of  unsurveyed  land  at  the  expense  of  the  permittee 
before  a  phosphate  preference  right  lease  is  granted,  and 
the  regulations  provide  that  such  a  survey  will  be  at  the 
expense  of  the  Government.  4/ 

The  preference  right  lease  is  a  reward  for  discover¬ 
ing  a  valuable  mineral  deposit,  but  there  is  only  one 
provision  in  the  nonfuel  mineral  leasing  laws  in  which  Con¬ 
gress  has  stated  that  this  reward  may  be  something  more 
than  the  avoidance  of  competitive  bidding  and  the  resulting 
payment  of  a  bonus  by  the  successful  bidder.  The  Mineral 


note  2,  continued 

lease.  Therefore,  the  question  whether  such  a 
permittee  would  be  entitled  to  a  preference  right 
lease  for  the  full  acreage  in  his  permit  if  he 
failed  to  comply  with  the  drilling  requirements 
of  his  permit  has  not  arisen."  Id, 

JV  VI  B-L.M.  Manual  §  2,14.30  (Rel,  34,  10/20/55), 

2/  30  U.S.C,  §§  262,  272  and  282  (1964). 

3/  43  C.F.R.  §§  3142.6  (potassium),  3152.5  (sodium) 

and  3182.5  (sulphur)  (1968), 

4/  Id.  §  3161.3-7, 
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Leasing  Act  of  1920,  with  respect  to  potassium  preference 
right  leases,  provides: 

"In  the  discretion  of  the  Secretary  of  the 
Interior  the  area  involved  in  any  lease  result¬ 
ing  from  a  prospecting  permit  may  be  exempt  from 
any  rental  in  excess  of  25  cents  per  acre  for 
twenty  years  succeeding  its  issue,  and  the  pro¬ 
duction  of  potassium  compounds  under  such  a  lease 
may  be  exempt  from  any  royalty  in  excess  of  the 
minimum  prescribed  in  said  sections  for  the  same 
period. "  1/ 

Since  the  Secretary  of  the  Interior  has  discretion  in  fixing 
the  amount  of  royalty  above  a  statutory  minimum,  he  has  the 
authority,  under  statutes  applicable  to  other  minerals,  to 
give  to  a  preference  right  lessee,  as  a  reward  for  discovery, 
an  advantage  other  than  the  avoiding  of  the  bonus  payment  on 
competitive  bidding.  Of  course,  the  delegation  of  authority 
to  the  Geological  Survey  and  to  the  Land  Office  Manager  is 
limited  by  the  policies  of  the  Secretary  of  the  Interior,  and 
he  has  established  no  policy  that  the  preference  right  lessee 
should  pay  a  lower  royalty  than  a  lessee  who  acquires  his 
lease  after  competitive  bidding. 

The  prospecting  permit  does  not  advise  the  permittee  of 
the  terms  and  conditions  of  his  preference  right  lease  and 
the  royalty  to  be  paid.  These  terms  and  conditions  may  be 
ascertained  only  after  a  valuable  mineral  deposit  has  been 
discovered  and  application  has  been  made  for  a  preference 
right  lease.  Since  there  is  no  difference  between  the  terms 
and  conditions  of  a  preference  right  lease  and  a  competitive 
lease,  the  significant  provisions  of  leases  are  considered 
under  the  discussion  of  competitive  leases. 


1/  30  U.S.C.  §  283  (1964). 
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Preference  right  lease  for  gold,  silver. 

and  quicksilver  deposits  in  lands  in 

confirmed  private  land  claims . 


Leases  for  gold,  silver,  and  quicksilver  deposits  in 
lands  in  private  land  claims  confirmed  by  decrees  of  the 
Court  of  Private  Land  Claims  are  based  on  statutory  pro¬ 
visions  unlike  those  in  other  mineral  leasing  acts.  The 
Act  (now  repealed)  which  created  the  Court  of  Private  Land 
Claims  with  authority  to  confirm  claims  to  certain  lands 
provided  that  patents  for  such  lands  would  reserve  deposits 
of  gold,  silver,  and  quicksilver,  but  that  no  mine  could 
be  worked  for  these  minerals  on  these  lands  without  the 
consent  of  the  owner  of  such  property  until  specially  author¬ 
ized  by  Act  of  Congress,  JL /  In  1926,  Congress  authorized 
the  leasing  of  these  deposits  by  the  Secretary  of  the 
Interior  and  gave  the  owner  of  the  patented  lands  a  prefer¬ 
ential  right  to  lease  the  reserved  minerals.  2/  By  statute 
the  lease  term  is  fixed  at  20  years  3/  and  the  royalty 
may  be  established  at  not  less  than  5%  nor  more  than  12^% 
of  the  net  value  of  the  output  of  gold,  silver,  and  quick¬ 
silver  at  the  mine.  4/ 

The  Manager  of  the  Land  Office  has  been  delegated  the 
authority  to  issue  these  leases,  5/  and  application  to 


1/  Act  of  Mar.  3,  1891,  ch.  339,  26  Stat.  854,  re¬ 
pealed  by  Act  of  Sept.  6,  1966,  Pub. 1. No.  89-554,  80  Stat 
378,  632, 

2/  30  U  S.C,  §§  291-293  (1964), 

3/  Id,  §  291 , 

4/  Id  .  $  292., 

— /  Bureau  Order  No,  701,  as  amended  by  Amendments  1 
through  5;  Order  No  701,  29  Fed  Reg.  10526  (1964);  Amendment 
No.  1,  29  Fed, Reg,  18393  (1964);  Amendment  No  2,  31  Fed, Reg. 
6594  (1966);  Amendment  No  3,  32  Fed. Reg.  4176  (1967); 
Amendment  No,  4,  32  Fed, Reg.  4176  (1967);  Amendment  No. 

5,  33  Fed, Reg,  15078,  15484  (1968), 


787 


lease  should  be  made  to  that  office.  Applications  should 
contain  a  description  of  the  mineral  deposits  to  be  mined, 
a  statement  of  proposed  mining  methods,  and  an  estimate 
of  the  amount  of  investment  necessary  for  a  successful  min¬ 
ing  operation,  and  must  be  accompanied  by  evidence  of  title 
in  the  applicant  to  the  patented  land  included  in  the 
application.  1/  Neither  the  statute,  2/  the  regulations,  3/ 
nor  the  prescribed  lease  form  4/  provides  that  rental  will 
be  charged. 

There  are  no  regulations  or  instructions  in  the  Bureau 
of  Land  Management  Manual  or  Geological  Survey  Manual  stating 
the  division  of  responsibilities  of  the  two  bureaus  with 
respect  to  leases  under  this  Act,  except  that  the  regulations 
provide  that  enforcement  of  operating  and  safety  regulations 
applicable  tG  such  leases  shall  be  the  function  of  the  Geo¬ 
logical  Survey.  5 J 


F .  Competitive  leases  under  mineral  leasing  acts 

authorizing  prospecting  permits ;  mineral  leases 

under  other  mineral  leasing  acts. 


1 .  Introduction . 

The  four  principal  mineral  leasing  systems  for  nonfuel 


1/  43  C.F.R  §  3321.2  (1968). 

2/  See  30  U.S  C,  §§  291-293  (1964). 

3/  See  43  C  F  R.  Subpart  3321  (1968). 

4/  Id.  §  3321,6  provides  that  leases  will  be  issued  in 

accordance  with  the  form  prescribed  in  52  L.D.  21  (1926). 

5/  30  C.F.R.  §  231.1  (1968) . 
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minerals  _!/  provide  for  the  issuance  of  a  prospecting  permit 
where  there  is  no  known  valuable  deposit  and  a  competitive 
lease  where  the  lands  are  known  to  contain  a  valuable  mineral 
deposit.  Some  of  the  minor  mineral  leasing  laws  that  provide 
only  for  leases  have  implementing  regulations  which  state 
that  the  right  is  reserved  to  offer  a  lease  by  competitive 
bidding.  _2/  Under  other  minor  leasing  laws.,  the  regulations 
do  not  expressly  provide  that  the  right  is  reserved  to  offer 
the  lease  by  competitive  bidding,  3/  although  it  would  appear 
clear  that  such  a  right  is  implicit  in  the  discretionary 
authority  to  lease  delegated  to  the  Land  Office  Manager. 

In  the  discussion  relating  to  prospecting  permits, 
certain  matters  were  considered  that  are  equally  applicable 
to  leases . .  Among  these  matters  are  acreage  limitations, 
qualifications  ol  the  applicant,  and  provisions  in  permits 
and  leases,  and  conditions  and  stipulations  made  a  part 
thereof,  relating  to  protection  of  the  surface  of  the  leased 
lands,  their  surface  resources,  and  improvements.  This  discus¬ 
sion  is  not  repeated  here. 

The  four  princ ipal  mineral  leasing  systems  are  emphasized 
in  the  following  discussion.  The  minor  mineral  leasing  laws 


1/  Mineral  Leasing  Act  of  1920;  Mineral  Leasing  Act  for 
Acquired  Lands  (1947);  leases  for  "hard  rock"  minerals  issued 
pursuant  to  authority  transferred  to  the  Secretary  of  the 
Interior  by  Sec  .  402,  Reorganizat  ion  Plan  No..  3;  and  leases 
for  hard  rock'  minerals  on  National  Forests  in  Minnesota. 

2^/  43  C,F„R,  §  3  323.1  -  7  (1968)  (leasing  lands  for  silica 

sands  and  other  nonmetal  lie  minerals  in  certain  areas  in 
Nevada);  _id.  ^  3326  3-  3  (leases  for  minerals  in  lands  with¬ 
drawn  for  reclamation  purposes  within  the  Lake  Mead  Recreation 
Area)  ;  _id.  §  3  328  3  -  3  (leases  for  development  of  minerals  in 
lands  within  the  Whiskeytown-Shasta -Trinity  National  Recreation 
Area) . 

Jl/  _Ld  §  3  323  2  (leases  of  sand  and  gravel  in  certain 
lands  patented  to  the  State  of  Nevada);  id.  Subpart  3324  (re¬ 
served  minerals  in  lands  patented  to  the  State  of  California 
for  park  or  other  public  purposes). 
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are  mentioned  where  certain  matters  under  these  laws  are 
significant  or  merit  comparison  with  the  more  important 
mineral  leasing  systems. 


2 .  Issuance  of  a  competitive  lease. 


The  Land  Office  may,  on  its  own  motion  or  upon  an 
application,  offer  to  lease  lands  having  known  valuable 
deposits  of  a  leasable  mineral.  JL /  The  determination 
that  the  lands  have  a  valuable  mineral  deposit  of  a 


1/  Proposed  regulations  have  been  issued  (33  Fed. 
Reg.  7375  (1968))  which  would  provide  for  testing  permits 
to  enable  prospective  bidders  to  evaluate  a  mineral  de¬ 
posit  for  bidding  purposes.  They  would  be  applicable  to 
all  leasable  nonfuel  minerals  under  all  mineral  leasing 
laws.  Issuance  of  a  permit  would  be  discretionary  with 
the  authorized  officer  of  the  Bureau  of  Land  Management 
who  presumably  would  be  the  Land  Office  Manager.  Each 
permit  would  contain  stipulations,  terms  and  conditions 
as  an  authorized  officer  of  the  Bureau  of  Land  Management 
may  determine  necessary  for  the  protection  and  rehabilita¬ 
tion  of  the  lands.  A  performance  bond  of  not  less  than 
$5,000  would  be  required.  If  the  lands  were  under  the 
jurisdiction  of  another  federal  agency,  the  agency  would 
advise  the  Bureau  of  Land  Management  of  the  terms  and  con¬ 
ditions  to  be  included  in  the  permit.  The  authorized 
officer  of  the  Geological  Survey,  who  presumably  would  be 
the  Regional  Mining  Engineer,  would  establish  terms  and 
conditions  o.t  testing  and  post  testing  operations,  examine 
and  approve  testing  plans,  supervise  testing,  and  deter¬ 
mine  when  testing  requirements  had  been  met.  All  data 
derived  by  testing  would  be  submitted  to  the  Geological 
Survey  within  fourteen  days  after  termination  of  the  permit 
for  the  use  of  the  United  States,  and  all  data,  except 
the  data  of  the  successful  bidders,  would  be  made  avail¬ 
able  to  the  public  after  the  deposit  was  leased  or  after 
the  offer  to  lease  such  deposit  was  terminated. 
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leasable  mineral  would  have  previously  been  made  by  the 
Geological  Survey  and  communicated  to  the  Land  Office. 

Such  determinations  may  have  been  made  by  the  Geological 
Survey  designating  the  lands  as  a  leasing  area,  1/  or  the 
Geological  Survey  may  have  previously  recommended  that  an 
earlier  prospecting  permit  application  be  rejected  for 
the  lands  because  they  contain  a  known  valuable  mineral 
deposit  of  the  leasable  mineral.  The  information  required 
to  be  contained  in  an  application  to  lease  is  prescribed 
by  the  regulations „  2/  When  the  Land  Office  receives  an 


JL/  Branch  of  Mineral  Classification  Manual  §  613.4,3 

2/  43  C,F.R.§§  3143,1  (potassium),  3153.1  (sodium), 

3162.1  (phosphate),  3183,3-1  (sulphur),  3222.2  ("hard  rock” 
minerals)  (1968).  The  regulation  applicable  to  phosphate 
(§  3162.1)  requires  that  the  application  include  the  follow 
ing  information,  which  is  not  required  by  the  other  regula¬ 
tions  * 


"(3)  To  the  extent  such  information  is  known 
to  the  applicant,  a  description  of  the  phosphate 
and  associated  or  related  mineral  deposits  in  the 
land  based  upon  such  actual  examination  as  can  be 
effected  without  an  injury  to  the  land  or  deposits 
(such  examination  shall  not  be  deemed  a  trespass), 
giving  nature  and  extent  of  the  deposits;  an  out¬ 
line  in  general  terms  of  the  proposed  method  of 
mining  and  processing  the  same;  the  proposed  invest¬ 
ment  in  mining  operations  thereon,  and  processing 
facilities  therefor. 


"(4)  Evidence  showing  in  sufficient  detail 

that . 

"(i)  The  amount  of  phosphate  lands.  Federal 
and  non- Federal,  held  by  him,  together  with  the 
lands  described  in  the  application  are  necessary 
for  his  proposed  development  plan. 


"(ii)  He  intends  to  explore, 
the  property  in  good  faith 


mine  and  develop 
note  continued 
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application  to  lease,  and  the  $10  filing  fee,  the  applica¬ 
tion  is  first  examined  by  the  Land  Office  to  ascertain  that 
there  is  compliance  with  the  regulations.  1/  The  Land 
Office  determines  the  status  of  the  lands,  ascertaining 
whether  the  lands  are  public  domain  or  acquired  lands,  and 
ascertains  what  conflicts  are  of  record,  whether  the  land 
is  under  the  jurisdiction  of  another  agency,  and  whether 
the  land  is  covered  by  withdrawals.  It  also  checks  the 
application  to  ascertain  whether  the  applicant  is  qualified 
to  lease  and  whether  the  lands  applied  for  meet  leasing 
unit  acreage  limitations.  2/ 


note  2,  continued 

"(iii)  His  proposed  operations  of  the  prop¬ 
erty  will  be  in  accordance  with  good  conservation 
practice  and  this  additional  development  is  needed 
in  order  to  supply  an  existing  demand  which  cannot 
otherwise  be  reasonably  met," 

None  of  this  information  need  be  given  in  an  application  for 
a  phosphate  prospecting  permit,  which  may  result  in  a  prefer¬ 
ence  right  lease.  Compare  the  above  quoted  provision  in  the 
phosphate  regulations  with  43  C.F.R.  §  3131.2(d)  (1968)  rela- 
Ling  to  applications  for  coal  prospecting  permits  and  leases 
and  Ld,  §  3132.2,  prescribing  the  information  to  be  contained 
in  an  application  for  a  coal  lease.  For  the  reason  such  pro¬ 
visions  are  in  the  regulations  relating  to  coal,  see  the  dis¬ 
cussion  in  Schmid,  Legal  Study  of  Coal  Resources  on  Public 
Lands  139  (P.L.L.R.C.  Study  1968).  ‘ 

— /  VI  B.L.M.  Manual  §  2.3.18  (Rel.  86,  1/4/60)  (potas¬ 
sium);  id.  §  2.6.11  (Rel.  52,  1/32/58)  (phosphate);  id.  §  2.7.17 
(Rel.  87,  2/29/60)  (sodium);  id.  §  2.9.17  (Rel.  82,  9/14/59) 
(sulphur);  id.  §  2.14.38  (Rel.  32,  10/32/55)  ("hard  rock" 
minerals  on  acquired  lands) . 

1/  43  C.F.R.  §§3143.1  (potassium),  3153.1  (sodium), 

3162.1  (phosphate),  3183.3-1  (sulphur),  3222.2  ("hard  rock" 
minerals)  (1968)  . 
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If  the  application  is  complete  in  every  respect,  then 
the  Land  Office,  as  in  the  case  of  an  application  for  pros¬ 
pecting  permits,  forwards  two  copies  of  the  serial  register 
and  a  copy  of  the  application  to  the  Regional  Mining  Super¬ 
visor  of  the  Geological  Survey  for  a  report  and  also  requests 
a  report  from  any  agency  having  jurisdiction  of  the  surface.  1/ 
The  same  procedure  is  followed  when  the  Land  Office,  on  its 
own  motion,  proposes  to  make  an  offer  to  lease  lands  ,  Although 
the  Land  Office  requests  a  report  from  the  Regional  Mining 
Supervisor  of  the  Geological  Survey,  the  report  with  recommen¬ 
dations  is  sent  to  the  Land  Office,  not  by  the  Regional  Mining 
Supervisor,  but  by  the  Conservation  Division  of  the  Geolog¬ 
ical  Survey  in  Washington,  Dc, C  If  leasing  is  recommended, 
the  report  will  include  recommendations  on  such  matters  as  (1) 
the  leasing  units  in  which  the  lands  are  to  be  offered  for 
lease,  (2)  special  conditions  to  be  included  in  the  lease, 

(3)  royalty  provisions,  (4)  minimum  acceptable  bonus  bid, 

(5)  amount  of  bond,  (6)  rental  rate,  when  the  rental  recom¬ 
mended  is  at  a  higher  rate  than  the  minimum  rental  pre¬ 
scribed  by  applicable  law  or  regulations,  (7)  special  pro¬ 
visions  to  be  included  in  the  published  notice  of  the  lease 
offer,  and  (8)  whether  the  lands  are  valuable  for  geothermal 
resource  development  2/ 

The  report  from  the  agency  having  jurisdiction  of  the 
surface  will  state  objections  that  it  may  have  to  leasing 
and  any  special  stipulations  and  conditions  it  recommends. 

As  in  the  case  of  applications  for  prospecting  permits,  the 
objections  of  the  agency  to  leasing  and  its  recommendations 
with  respect  to  the  special  stipulations  and  conditions  to 
be  imposed  are  binding  on  the  Land  Office  if  the  lands  are 
to  be  leased  under  the  Mineral  Leasing  Act  for  Acquired 
Lands,  or  are  "hard  rock  mineral"  lands  leasable  under  either 


1/  VI  B  L  M  Manual  §  2  3 . 10  (Rel.  86,  1/4/60)  (potas¬ 
sium);  id.,  §  2.7  10  (Rel  87,  2/29/60)  (sodium)  Some  Land 

Offices  have  discontinued  the  practice  of  sending  a  copy  of 
the  application  See  letter  from  Riley  E,  Foreman,  Acting 
State  Director,  Arizona  State  Ollice  to  Howard  A.  Twitty, 

Apr.  24,  1969, 

2/  Conservation  Division  Manual  §  671,4,3B(1). 
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Section  402  of  Reorganization  Plan  No,  3  of  1946  or  the  Act 
providing  for  the  leasing  of  National  Forest  lands  in 
Minnesota,.  In  virtually  all  other  instances,  including 
leasing  under  the  Mineral  Leasing  Act  of  1920,  the  Land 
Office  has  the  right  to  reject  these  recommendations. 

The  Bureau  of  Land  Management  acknowledges  that  the 
report  of  the  Geological  Survey  to  the  Land  Office  on  the 
value  of  land  for  leasable  minerals  must  be  accepted  and 
followed  by  the  Land  Office,  although  a  supplemental  re¬ 
port  may  be  requested  if  it  is  believed  that  the  Geological 
Survey  did  not  fully  consider  certain  matters,  1/ 

No  policy  has  been  established  by  the  Secretary  of  the 
Interior  as  to  whether  the  Bureau  of  Land  Management  is 
bound  to  accept  and  follow  other  recommendations  of  the 
Geological  Survey.  Recently,  the  Bureau  of  Land  Management 
issued  instructions  advising  Land  Office  Managers  that  they 
had  the  responsibility  to  see  that  each  sale  is  properly 
evaluated  and  that  an  acceptable  minimum  bid  is  established 
before  offering  the  minerals  into  the  market.  2/  These 
instructions  advised  the  Land  Office  Managers  that  in  deter¬ 
mining  the  minimum  acceptable  bid,  careful  consideration 
should  be  given  by  the  professional  minerals  personnel  of 
the  Land  Office  to  recommendations  from  the  Geological 
Survey  and  to  other  sources  of  information,  A  question  was 
raised  as  to  whether  these  evaluations  did  not  duplicate 
the  work  of  the  Geological  Survey,  and  the  Land  Office 
Managers  were  advised  that  since  the  Bureau  of  Land  Manage¬ 
ment  had  the  management  responsibility  to  determine  that 
the  public  received  fair  market  value  when  its  resources 
are  disposed  of,  the  Land  Office  should  work  with  the 
appropriate  Geological  Survey  representatives  but  should 
make  an  independent  evaluation  after  all  information  and 


1/  VI  B  L  M  Manual  §  5.1.4  (Rel .  80,  9/1/59) 
2/  Instruction  Memo  No,  67-480,  Nov.  15,  1967. 
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and  advice  have  been  gathered  and  evaluated,  1/  It  is  the 
view  o  t  e  Geological  Survey  that  these  instructions  of  the 
Bureau  of  Land  Management  are  contrary  to  the  basic  division 
o  responsibilities  between  the  two  bureaus  and  result 
duplication  of  effort,  waste,  and  inefficient 
utilization.  2/ 


in  a 


manpower 


In  February,  1969,  Land  Office  personnel  responsible  for 
mineral  leasing  in  Cheyenne,  Denver,  and  Phoenix  were  asked 
whether  they  believed  that  the  Land  Office  was  bound  to  follow 
t  e  recommendations  of  the  Geological  Survey  on  such  matters 
as  fixing  the  amount  of  royalty  and  the  amount  of  rental 
payments  The  consensus  was  that  the  Geological  Survey  re¬ 
port  made  recommendations  to  the  Land  Office  which  the  latter 
was  not  bound  to  follow.  The  Land  Office  personnel  stated 
that  it  would  be  unusual  not  to  accept  the  Geological  Survey 
recommendations,  that  great  weight  would  be  given  to  them, 
and  that  any  differences  would  be  communicated  to  the  Regional 
Mining  Supervisor  and  discussed  before  any  action  was  taken 
inconsistent  with  the  recommendations.  The  Land  Office 


1/  Instruction  Memo  No.  67-480,  Change  1,  March  8, 

1968.  Instruction  Memo  No.  67-480,  Nov,  15,  1967,  advised 
the  Chief  of  the  Division  of  Resource  Standards  and 
Technology  (now  abolished)  that  it  was  responsible  (1)  to 
review  and  approve  state  evaluations  prior  to  offer  of 
mineral  resource  at  sale,  (2)  to  review  evaluations  to  deter¬ 
mine  needs  in  the  development  of  criteria,  and  (3)  to 
develop  criteria  and  design  a  model  procedure  for  Bureau  of 
Land  Management  for  use  by  the  states  in  such  evaluations. 

With  Instruction  Memo  No  67-480,  there  were  submitted  two 
examples  of  evaluations  made  by  the  Wyoming  State  Office 
which  represent  a  good  start  toward  the  development  of  cri- 
teria  for  proper  evaluation  but  should  not  be  followed  routine¬ 
ly  "  Instruction  Memo  No  67-480  further  advised  that  "evalu¬ 
ations  will  be  made  for  every  sale  and  particularly  where 
nominal  minimums  ($l-$5/acre)  are  recommended." 

2!  See  Appendix  V  , 
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personnel  also  pointed  out  that  the  Bureau  of  Land  Manage¬ 
ment  had  management  of  surface  resources  for  much  of  the 
public  domain  and  that  occasions  might  arise  when  recom¬ 
mendations  of  the  Geological  Survey  would  result  in  opera¬ 
tions  adversely  affecting  these  surface  resources.  1/ 

The  illustrations  of  nTerms  of  Lease  Offers"  in  the 
Bureau  of  Land  Management  Manual  advise  Land  Office  personnel 
to  insert  the  recommendations  of  the  Geological  Survey  in 
blanks  provided  for  "minimum  production"  for  offers  to  lease 
made  for  potassium,  2/  phosphate,  3/  sodium,  4/  and  sulphur,  5/ 
and  rental  and  royalty  provisions  for  offers  to  lease  made 
for  hard  rock"  minerals.  6>/  Such  illustrations  are  weak 
evidence  of  a  policy,  particularly  since  the  illustrations 
or  potassium,  phosphate,  sodium,  and  sulphur  make  no  refer¬ 
ence  to  recommendations  of  the  Geological  Survey  with 
respect  to  the  items  to  be  inserted  in  the  blanks  provided 
m  the  illustrations  for  "minimum  bid",  "royalty"  and 
"amount  of  bond".  ’ 


1/  The  Colorado  State  Office  of  the  Bureau  of  Land 
Management  advises  that  recommendations  of  the  Geological 
Survey  on  royalty  and  rental  are  advisory  only  although  they 
usually  are  accepted.  Letter  from  E.  I.  Rowland,  State  Director 
Colorado  State  Office  to  Howard  A.  Twitty,  Apr.  24,  1969.  The 
Arizona  State  Office  advises  that  it  is  a  policy  question 
on  which  it  has  received  no  instructions.  Letter  from  Riley 
E.  Foreman,  Acting  State  Director,  Arizona  State  Office  to 
Howard  A.  Twitty,  Apr.  24,  1969. 


2/ 

1/4/60)  . 


VI  B.L.M.  Manual,  ch.  2.4,  ‘Illustration  2  (Rel.  86, 


3/ 

4/ 

5/ 

6/ 


Id.  ch.  2.6,  Illustration  2  (Rel.  52,  1/21/58). 

Id.  ch.  2.7,  Illustration  2  (Rel.  87,  2/29/60). 

Id.  ch.  2.9,  Illustration  2  (Rel.  82,  9/14/59). 

Id.  ch.  2.14,  Illustration  2  (Rel.  34,  10/20/55). 
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There  are  decisions  in  which  the  Secretary  has  stated 
that  a  determination  of  a  Leasing  unit  initially  made  by  the 
Geological  Survey  will  not  be  disturbed  in  the  absence  of 
specific  evidence  indicating  that  it  was  improper  or  un¬ 
reasonable,  _1/  It  is  not  clear  whether  the  Secretary  was 
suggesting  that  if  there  was  evidence  that  the  decision  of 
the  Geological  Survey  were  improper  or  unreasonable,  the 
Land  Office  Manager  could  reach  a  decision  differing  from 
the  recommendation  of  the  Geological  Survey  or  whether  the 
Secretary  meant  that  he  alone  could  reject  the  decision  of 
the  Geological  Survey  if  it  were  improper  or  unreasonable. 
These  decisions  do  not  reach  the  question  of  whether  the 
Land  Office  Manager  should  refuse  to  follow  the  recommenda¬ 
tion  of  the  Geological  Survey  where  it  is  not  a  question  of 

propriety  or  reasonableness  but  of  judgment  on  debatable 
issues . 

The  notice  of  offer  of  lands  or  mineral  deposits  for 
lease  by  competitive  bidding  must  be  published  for  four 
consecutive  weeks  and  a  copy  posted  in  the  appropriate  land 
office.  The  notice  must  state  where  a  detailed  statement 
setting  forth  the  terms  and  conditions  of  the  bidding  and 
of  the  lease  offer  (including  terms  of  lease)  may  be  ob¬ 
tained.  The  regulations  specify  that  the  notice  must  provide 


1/  Don  L  Mount,  A- 30682  (May  5,  1957),  Elizabeth  B. 
Archer,  A-30790  (Oct.  25,  1957).  In  the  se  cases  the  Geolog¬ 
ical  Survey  had  added  additional  lands  to  a  phosphate  leasing 
unit,  43  C.F.R  §  3162.5  (1968)  provides  that  if  the  Land 
Office  Manager  determines,  after  consultation  with  the 
Mining  Supervisor  of  the  Geological  Survey,  that  specific 
lands  which  constitute  an  acceptable  leasing  unit  are  sub¬ 
ject  to  phosphate  leasing,  they  will  be  offered  for  lease 
by  competitive  bidding.  This  regulation  strongly  suggests 
that,  in  this  instance,  the  Land  Office  Manager  has  the 
duty  to  exercise  judgment  and  not  just  accept  the  recommen¬ 
dations  of  the  Geological  Survey, 


797 


that  the  Government  reserves  the  right  to  reject  any  and 
all  bids.  1/ 

Regulations  for  competitive  leasing  uniformly  provide 
that  lands  may  be  offered  either  by  oral  or  sealed  bids.  2/ 
Oral  bidding  is  defined  to  mean  either  "oral  bids  only"  or 
sealed  bids  followed  by  oral  bidding,,  3/  With  certain 
limited  exceptions,  a  policy  has  been  established  that 
leases  will  be  granted  only  through  sealed  bidding  pro¬ 
cedures.  The  exceptions  are  that  phosphate  and  potassium 
leases  may  be  granted  upon  oral  bidding  if  the  Office  of 
the  Secretary  of  the  Interior  grants  a  specific  exception. 

A  State  Director  may  authorize  oral  bidding  for  other  non¬ 
fuel  minerals  where  the  applicant  shows  that  his  existing 
holdings  are  less  than  the  amount  needed  for  continuing 
economic  operations  or  that  the  additional  lands  are  neces¬ 
sary  to  justify  expenditures  entailed  in  enlarging  his 
mining  operations,  and  that  competitive  conditions  other¬ 
wise  justify  and  support  his  request.  4/  There  is  no 
reason  apparent  why  the  second  exception  has  been  made 
applicable  to  nonfuel  minerals.  It  is  also  applicable  to 
leasing  of  coal  deposits,  which  may  be  the  reason  for  this 
exception  appearing  in  the  regulations. 

The  Land  Office  Manager  will  award  the  lease  to  the 
high  bidder  unless,  for  some  reason,  he  exercises  his 
right  to  reject  all  bids.  The  successful  bidder  is  allow¬ 
ed  thirty  days  to  pay  the  balance  of  his  bonus  bid,  the 
first  year  rental,  and  the  cost  of  publication  of  lease 


....  ,  43  5:-F  §§  3143,3  (potassium),  3153.2-2  (sodium), 

3162,6  (phosphate),  3183  3-2  (sulphur)  (1968);  id,  §  3222.3 
("hard  rock"  minerals  under  Sec,  402,  Reorganization  plan' 
No.  3  of  1946,  and  under  16  U.S.C.  §  508b  (1964)), 

1/  Id. 

3/  New  B.L.M.  Manual  §  3003,05  (Rel.  3-7,  3/13/67) 

I 

4/  Id.  §  3003.1  (Rel,  3-7,  3/13/67). 
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offer,  and  to  post  a  bond.  1/  Copies  of  the  lease  are  dis¬ 
tributed  to  the  Regional  Mining  Supervisor  of  the  Geological 
Survey  and  to  the  agency  having  surface  jurisdiction  over 
the  land . 


G .  Significant  lease  provisions. 


There  are  approved  forms  for  the  leasing  of  potassium, 
phosphate,  sodium,  and  sulphur  deposits  under  the  Mineral 
Leasing  Act  of  1920  and  they  are  each  included  in  Appendix 
VI.  The  approved  form  for  leasing  "hard  rock"  minerals  on 
acquired  lands  under  Section  402,  Reorganization  Plan  No.  3 
of  1946,  is  also  in  Appendix  VI.  Significant  lease  pro¬ 
visions  will  be  considered  in  the  light  of  the  leasing  laws 
and  regulations  applicable  to  the  various  minerals. 


1.  Identification  of  minerals  leased. 


The  lease  form  used  for  leasing  sulphur  deposits  under 
the  Mineral  Leasing  Act  of  1920  provides  for  the  mining  of 
sulphur  only.  As  required  by  the  Act,  the  lease  forms  for 
sodium,  potassium,  and  phosphate  identify  the  leased 
minerals  differently. 

The  sodium  lease  form  provides  for  the  leasing  of 
sodium  compounds  and  related  products.  Following  the 
statute,  2/  the  form  describes  the  minerals  which  may  be 
leased  as  chlorides,  sulphates,  carbonates,  borates,  silicates, 
or  nitrates  of  sodium.  The  Mineral  Leasing  Act  of  1920,  as 
originally  enacted,  authorized  the  issuance  of  prospecting 
permits  and  leases  "for  chlorides,  sulphates,  carbonates, 


1/  43  C.F.R.  §§  3143.3-3  (potassium),  3153.3-4  (sodium), 

3162.8  (phosphate),  3183.3-4  (sulphur),  and  3222.5  ("hard 
rock"  minerals)  (1968) . 

2/  30  US.C.  §  262  (1964) . 
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borates,  silicates,  or  nitrates  of  sodium  dissolved  in  and 
soluble  in  water  and  accumulated  by  concentration.”  JL/  The 
words  "dissolved  in  and  soluble  in  water  and  accumulated  by 
concentration”  were  deleted  by  the  Act  of  December  11, 

1928,  ch.  19.  2/  The  deletion  of  these  words  was  one  result 
of  a  controversy  which  arose  in  1928  concerning  whether  a 
certain  deposit  of  sodium  was  "dissolved  in  and  soluble  in 
water  and  accumulated  by  concentration”.  In  Burnham  Chemical 
Company  v.  U,S,  Borax  Co. .  3/  a  controversy  arising  prior  to 
the  1928  amendment,  the  Secretary  of  the  Interior  determined 
that  a  kernite  (sodium  borate)  deposit  was  not  within  the 
Mineral  Leasing  Act  of  1920  because  it  was  not  dissolved  in 
and  soluble  in  water  and  accumulated  by  concentration.  In 
United  States  v.  U . S .  Borax  Co..  4/  the  Secretary  of  the 
Interior,  on  new  evidence  with  respect  to  the  same  deposit, 
reached  the  opposite  conclusion. 

The  potassium  lease  form  provides  for  the  leasing  of 
potassium  and  associated  deposits.  5/  This  identification 
of  minerals  wiiich  are  leased  refers  to  chlorides,  sulphates, 
carbonates,  borates,  silicates,  or  nitrates  of  potassium, 
which  are  the  substances  for  which  prospecting  permits  are 
issued  6/  and  are  the  substances  which  must  be  found  in 
order  that  there  be  a  valuable  deposit.  ]_/  The  Mineral 


1/  Act  of  Feb,  24,  1920,  ch.  85,  §  23,  41  Stat.  447. 

2/  45  Stat .  1019. 

3/  54  I, D,  183  (1933) . 

4/  58  I.D.  428  (1943). 

.5/  30  U.S.C.  §§  282  and  283  (1964)  provide  that  potas¬ 

sium  leases  shall  require  the  lessee  to  pay  a  royalty  of  not 
less  than  2?0  of  the  quantity  or  gross  value  of  the  output  of 
potassium  compounds  and  other  related  products,  except  sodium. 

6/  Id.  §  282. 

i 

7/  Id.  §  283. 
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Leasing  Act  also  provides  that  if  it  is  in  the  interest  of 
the  United  States  and  the  lessee,  potassium  leases  may 
include  covenants  providing  for  the  development  by  the  lessee 
of  chlorides,  sulphates',  carbonates,  borates,  silicates,  or 
nitrates  of  sodium,  magnesium,  aluminum,  or  calcium  associated 
with  potassium  deposits,  on  terms  and  conditions  not  incon¬ 
sistent  with  the  sodium  leasing  provisions.  1/ 

„  The  Phosphate  lease  form  provides  for  the  leasing  of 
phosphate  and  phosphate  rock  and  associated  and  related 

minerals."  This  is  the  present  language  of  the  statutory 
provision.  2/ 

Leases  for  minerals  on  acquired  lands  under  the  Min¬ 
eral  Leasing  Act  for  Acquired  Lands  (1947)  should  describe 
the  minerals  leased  with  the  same  words  as  are  used  by  the 
lease  forms  for  nonfuel  minerals  under  the  Mineral  Leasing 
Act  of  1920  because  the  Mineral  Leasing  Act  for  Acquired 
Lands  provides  that  such  minerals  may  be  leased  under  the 
same  conditions  as  contained  in  the  leasing  provisions  of 
the  Mineral  Leasing  Act  of  1920,  unless  specifically  pro¬ 
vided  otherwise.  3/  The  Mineral  Leasing  Act  for  Acquired 


1/  Id.  §  284. 

2/  Ld.  §  211.  The  words  "including  associated  and 
related  minerals"  were  added  by  the  Act  of  June  3,  1948,  ch . 
379,  §  2,  62  Stat.  290,  at  the  request  of  the  Department  of 
the  Interior.  Executive  communications  to  both  the  Senate 
and  House  from  the  Department  of  the  Interior  pointed  out 
that  most  western  phosphate  rock  contains  vanadium  which 
would  be  wasted  unless  authorization  is  provided  for  its 
production.  S. Rep. No.  646.  80th  Cong.,  1st  Sess.  (1947); 

H . R . Rep . No .  1341,  80th  Cong.,  2d  Sess.  (1948).  Probably  of 
no  significance  is  the  fact  that  30  U.S.C.  §  211(b)  (1964) 
provides  that  a  prospecting  permit  shall  give  the  exclusive 
right  to  prospect  for  phosphate  deposits,  "including  associated 
minerals,  '  the  reference  to  related  minerals  being  omitted. 

3/  30  U.S.C.  §  352  (1964) . 
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Lands  Ls  expressly  made  applicable  to  sulphur  deposits 
wherever  situate  in  the  United  States.  1/ 

i 

The  lease  form  for  "hard  rock"  minerals  on  acquired 
lands  leased  under  Section  402,  Reorganization  Plan  No,  3 
of  1946,  requires  that  the  "hard  rock"  minerals  for  which 
the  lease  is  granted  be  named  in  the  form.  The  lease 
form,  however,  provides  that  the  lease  includes  not  only 
these  named  minerals  but  also  "associated  minerals  and 
any  other  minerals  except  oil,  gas,  oil  shale,  coal,  phos¬ 
phate,  potassium,  sodium  or  sulphur."  The  royalty  pro¬ 
vision  of  the  lease  form  states  that  a  royalty  rate  will 
be  established  for  each  mineral  or  group  of  minerals  follow¬ 
ing  discovery  and  prior  to  mining. 


Provision  in  the  lease  for  construction 

of  surface  facilities . 


Differences  in  language  in  the  lease  forms  with  respect 
to  the  surface  facilities  that  may  be  placed  on  the  lands 
raise  a  question  as  to  whether  these  differences  are  intended 
to  afford  different  rights,  depending  on  the  mineral  deposit 
leased.  2/  fhe  sodium  and  sulphur  lease  forms  provide  that 
the  lessee  may  "construct  all  such  works,  buildings,  plants, 
structures,  and  appliances  as  may  be  necessary  and  convenient 
for  the  mining  and  preparation  of  the  leased  deposits  for 
market,  the  housing  and  welfare  of  employees  ,  .  ,  "  The 

potassium  lease  form  gives  the  lessee  the  right  to  "construct 
and  maintain  thereon  all  works,  buildings,  plants,  structures 
and  appliances  necessary  for  the  mining,  processing,  and 
removal  of  the  deposits  .  ,  .  ."  and  the  phosphate  lease  form 


1/  Id, 

2/  The  right  to  use  the  surface  of  leased  lands  for 
surface  facilities  should  be  distinguished  from  the  statutory 
provisions  authorizing  the  holder  of  a  phosphate  or  sodium 
permit  or  lease  to  hold  additional  lands  under  a  permit  for 
surface  uses.  See  30  U.,S.C„  §  214  (1964);  id.  §  263. 
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gives  the  lessee  "the  right  to  construct  all  such  works, 
buildings,  plants,  structures,  and  appliances  as  may  be 
necessary  and  convenient  for  the  mining  and  preparation  of 
the  leased  deposits  for  market,  the  manufacture  of  pro¬ 
ducts  thereof,  the  housing  and  welfare  of  employees." 

As  required  by  statute,}  JL/  the  phosphate  lease  form  pro¬ 
vides  that  the  lessee  may,  upon  the  payment  of  a  royalty, 
use  any  deposit  of  silica,  limestone,  or  other  rock 
situated  on  the  leased  property  as  may  be  utilized  in  the 
processing  or  refining  of  the  leased  deposits. 

The  above  mentioned  potassium,  phosphate,  sodium  and 
sulphur  lease  forms  were  prepared  for  use  under  the  Mineral 
Leasing  Act  of  1920,  The  form  for  use  in  leasing  "hard 
rock"  minerals  under  Section  402,  Reorganization  Plan  No. 

3  of  1946,  authorizes  the  lessee  "to  construct  and  maintain 
thereon  such  structures  and  other  facilities  as  may  be 
necessary  for  the  mining,  preparation,  and  removal  of  said 
minerals  .  .  ,  , " 


3,  Lease  term  and  extensions  or  renewals. 


All  nonfuel  mineral  leases  are,  by  statute  or  regula¬ 
tion,  subject  periodically  to  adjustment  in  royalty  and 
other  terms  and  conditions  by  the  unilateral  action  of  the 
United  States,  2_/  Under  one  or  two  of  the  regulations 


1/  30  U.S.C.  §  213  (1964) 

2!/  Id  §§  212  (phosphate  leases)  and  283  (potassium 
leases)  each  provides  for  a  term  of  twenty  years  and  so  long 
thereafter  as  the  lessee  complies  with  the  terms  and  condi¬ 
tions  subject,  at  the  end  of  each  twenty-year  period  to  a 
reasonable  adjustment  of  the  terms  and  conditions. 

Id .  §  262  provides  for  sodium  leases  for  a  period  of 
twenty  years,  with  preferential  right  in  the  lessee  to  re¬ 
new  for  successive  periods  of  ten  years  upon  such  reasonable 
terms  and  conditions  as  may  be  prescribed.  Statutes 

note  continued 
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note  2,  continued 

applicable  to  other  minerals  do  not  provide  for  a  lease 
term  but  regulations  usually  do. 

43  C.F.R.  §  3183  (1968)  does  not  provide  for  a  lease 
term  for  a  specified  period  for  sulphur  leases  but  provides 
that  an  application  for  renewal  will  be  made  within  90  days 
prior  to  the  expiration  of  the  lease  term  and  that  the  lessee 
will  be  notified  of  the  terms  and  conditions  to  be  prescribed 
in  the  renewal  lease. 

Id.  §  3221.4(f)  ("hard  rock"  minerals  on  acquired  lands 
under  Sec.  402,  Reorganization  No.  3  of  1946)  provides  that 
the  lease  will  be  for  a  period  not  exceeding  twenty  years, 

"the  term  to  be  determined  upon  the  advice  of  the  agency 
having  jurisdiction  over  the  surface  and  the  United  States 
Geological  Survey",  and  that  the  lessee  will  be  granted  a 
right  of  renewal  for  successive  periods,  not  exceeding  ten 
years  each,  under  such  reasonable  terms  and  conditions  as  may 
be  prescribed,  including  the  revision  of  or  imposition  of 
stipulations  for  the  protection  of  the  surface  of  the  land 
as  may  be  required  by  the  agency  having  jurisdiction  thereover. 

Id.  §  3325.3  requires  for  leasing  on  National  Forest  of 
Minnesota  the  same  provisions  as  §  3221.4(f). 

Id .  §  3323.1-8  (silica  sands  and  other  nonmetallic 
minerals  in  certain  areas  in  Nevada)  provides  for  a  term  of 
five  years,  subject  to  renewal  for  additional  periods  of 
five  years  each  on  such  reasonable  terms  as  may  be  prescribed. 

Xd.  §§  3323,2-7  (sand  and  grave L  in  certain  lands  patented 
to  the  State  of  Nevada)  and  3324.5-7  (reserved  minerals  in 
lands  patented  to  the  State  of  California,  for  parks  and  other 
public  purposes)  provide  for  terms  of  five  years,  and,  in  the 
discretion  of  the  authorized  officer,  leases  may  be  renewed 
for  additional  terms  of  five  years  on  such  reasonable  terms 
as  he  may  prescribe. 

f d .  §  3326.5-1  (Lake  Mead  Recreation  Area)  provides  for 
a  term  of  five  years,  and  any  lease  in  good  standing  is 

note  continued 
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applicable  to  the  minor  leasing  laws,  the  Government  may,  in 
its  discretion,  refuse  to  renew  the  lease.  1/ 

The  Bureau  of  Land  Management  Manual  provides  that  about 
six  months  prior  to  the  expiration  of  a  lease  term,  the  Land 
Office  will  solicit  a  report  from  the  Regional  Mining  Super¬ 
visor,  2/  but  the  Manual  does  not  require  that  a  report  be 
solicited  from  the  agencies  having  jurisdiction  of  the  surface.  3/ 
The  Forest  Service  Manual  states  that  the  Regional  Forester 
may  make  recommendations  for  changes  in  lease  terms  affecting 
land-use  management  and  advises  that  these  recommendations  be 
made  preferably  six  months,  but  not  less  than  three  months, 
before  expiration  of  the  lease  term.  4/  After  receipt  of  the 
reports  and  recommendations,  a  decision  is  issued  and  the 


note  2,  continued 

subject  to  renewal  for  successive  five-year  terms  on  such 
reasonable  terms  and  conditions  as  may  be  prescribed. 

§  3328,5-1  (Whiskeytown-Shasta-Trinity  National 
Recreation  Area)  provides  for  a  term  of  five  years,  and  any 
lease  in  good  standing  upon  which  production  in  paying 
quantities  has  been  obtained  is  subject  to  renewal  for  suc¬ 
cessive  five-year  terms  on  such  reasonable  terms  and  condi¬ 
tions  as  may  be  prescribed. 

_L /  Id .  §§  3323.2-7  (sand  and  gravel  in  certain  lands 
patented  to  the  State  of  Nevada)  and  3324.5-7  (lands  patented 
to  the  State  of  California  for  park  and  other  public  purposes). 

2./  VI  B.L  .M.  Manual  §  2.5.25  (Rel.  86,  1/4/60)  (potas¬ 
sium);  JLd.  §  2.6,2  7  (Rel.  52,  1/21/58)  (phosphate);  id . 

§  2.7.23  (Rel.  87,  2/29/60)  (sodium)  ;  id §  2.9.23  (Rel.  82, 
9/14/59)  (sulphur);  id.  §  2.14,53  (Rel.  34,  10/20/55). 

3/  See  id . 

4/  Forest  Service  Manual  §§  2824.45.6  and  2825.45.6 
(Amendment  No.  35,  July  1959). 
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lease  is  renewed  if  renewal  is  required  and  the  new  terms 
and  conditions  are  set  out  in  the  decision.  The  lessee,  by 
the  terms  of  the  lease,  must,  within  thirty  days,  either 
object  to  the  new  terms  and  conditions  or  relinquish  his 
lease.  If  he  does  not  do  this,  then  he  is  deemed  to  have 
accepted  the  new  terms  and  conditions.  If  he  objects  to  the 
decision  of  the  Land  Office  Manager,  he  is  entitled  to  an 
administrative  hearing  under  the  appeal  procedures.  The 
new  terms  and  conditions  imposed  by  the  unilateral  action  of 
the  Government  may  result  in  increased  financial  burdens  on 
the  lessee.  JL /  The  new  terms  and  conditions  may  be  imposed 
not  only  to  increase  the  income  of  the  United  States  and 
protect  its  interest  in  the  lands  but  to  accomplish  social 
objectives  desired  by  the  Department  of  the  Interior.  2/ 

4 .  Rental  provisions. 


Until  there  is  production,  the  rental  under  a  mineral 
lease  is  paid  to  the  Land  Office.  _3/  On  producing  leases 


M  Montana  Power  Co.,  72  I.D.  518  (1965)  (new  terms  and 
conditions  imposed  surface  restoration  obligations  and  an 
increase  in  royalty). 

— /  1^*  Tlle  new  conditions  required  the  lessee  to  re¬ 

store  the  surface  of  land  which  had  been  patented  with  the 
reservation  of  minerals.  The  surface  owner  had  no  interest  in 

the  restoration  of  the  surface  of  the  mined  lands.  The  decision 
stated: 


That  the  lane  is  of  relatively  low  value  and 
used  only  for  grazing  and  that  the  cost  of  restora¬ 
tion  might  exceed  its  value  do  not  justify  an  excep¬ 
tion  from  the  Department's  general  policy," 

3/  Order  No.  2505,  Dec.  30,  1948,  as  amended  by  Amend- 
ment  No.  1,  Mar.  5,  1951,  and  Amendment  No.  2  O^t  7  1953 
See  New  B.L.M.  Manual  §  1375.15  (Rel.  1-493,  11/14/68)  for 
procedure  to  be  followed  by  the  Bureau  of  Land  Management  to 
collect  delinquent  accounts. 
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the  rental  is  paid  to  the  appropriate  Mining  Supervisor  of 
the  Geological  Survey 0  1/ 

\ 

Under  the  Mineral  Leasing  Act  of  1920,  rental  each  year 

is  credited  against  royalties  accruing  for  the  year.  Rental 

for  each  of  the  four  nonfuel  minerals  is  prescribed  by  the 
Act : 


(1)  Sodium  and  potassium  -  25  cents  per  acre  or  frac¬ 
tion  thereof  for  the  first  calendar  year;  50  cents  per  acre 
for  the  second,  third,  fourth,  and  fifth  calendar  years, 
respectively;  $1  per  acre  for  the  sixth  and  every  calendar 
year  thereafter.  21 

(2)  Phosphate  -  25  cents  per  acre  for  the  first  calendar 
year  or  fraction  thereof;  50  cents  per  acre  for  the  second 

and  third  years,  respectively;  $1  per  acre  for  each  calendar 
year  thereafter.  3/ 

(3)  Sulphur  -  50  cents  per  acre  per  annum.  4/ 

Since  the  Mineral  Leasing  Act  for  Acquired  Lands  provides 
that  leases  will  be  issued  on  the  same  terms  and  conditions 
as  under  the  1920  Act,  5/  the  above  rental  rates  apply  also 
to  leases  for  these  minerals  on  acquired  lands. 


— /  Order  No.  2505,  Dec,  30,  1948,  as  amended  by  Amend¬ 

ment  No.  1,  Mar.  5,  1951,  and  Amendment  No,  2,  Oct.  7,  1953. 

If  the  Regional  Mining  Supervisor  is  unable  to  collect  rents  or 
royalties  on  producing  leases,  he  will  return  the  delinquent 
account  to  the  appropriate  Land  Office  for  processing  in  accord 
ance  with  New  B.L.M.  Manual  §  1375.14  (Rel ,  1-493,  11/14/68), 

2/  30  U.S.C.  §§  262  (sodium)  and  233  (potassium)  (1964). 

3/  Id.  §  212. 

4/  Id,  §  273. 

5/  Id.  §  352. 
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Section  402,  Reorganization  Plan  No.  3  of  1946,  and  the 
Act  providing  for  leasing  "hard  rock"  minerals  in  the  National 
Forests  of  Minnesota  do  not  fix  a  minimum  rental  for  leases 
of  "hard  rock"  minerals.  The  regulations,  however,  fix  a 
minimum  rental  of  $1  an  acre,  but  not  less  than  $20,  for  pref¬ 
erence  right  leases,  but  are  silent  with  respect  to  the 
minimum  rental  for  competitive  leases.  1/  The  regulations 
implementing  the  minor  leasing  acts  provide  the  minimum  per 
acre  rental  that  will  be  charged.  2/ 


5.  Transfers . 


The  lease  forms  for  leasing  phosphate,  potassium,  sodium, 
and  sulphur  under  the  Mineral  Leasing  Act  of  1920  and  the 


— /  Compare  43  C.F.R.  §  3221,4  (1968)  (preference  right 

leases)  with  id .  Subpart  3222  (competitive  leases) .  The  regu¬ 
lations  implementing  Sec.  402,  Reorganization  Plan  No.  3  of 
1946  are  made  applicable  to  leases  of  "hard  rock"  minerals  in 
the  National  Forests  of  Minnesota  by  43  C,F.R.  §  3325  3 
(1968). 

— /  C.F.R.  §  3323.1-6  (1968) (silica  sand  and  other 

nonmetal  lie  minerals  in  certain  areas  in  Nevada);  _id.  § 
3323,2-5  (leases  of  sand  and  gravel  in  certain  lands  patented 
to  the  State  of  Nevada);  and  id .  §  3324.5-3  (reserved 
minerals  in  lands  patented  to  the  State  of  California  for 
park  or  other  public  purposes)  each  provide  for  a  rental 
of  25  cents  per  acre  or  fraction  thereof  for  the  first 
year  and  thereafter  annually  at  the  rate  of  $1  per  acre 
or  fraction  thereof,  such  rental  to  be  credited  against 
royalties.  Id.  §  3326.3  (Lake  Mead  Recreation  Area) 
provides  for  a  rental  of  not  less  than  25  cents  an  acre 
until  production  is  obtained  and  thereafter  a  minimum 
royalty  of  $1  per  acre.  Id,  §  3328.3  (1968)  (Whiskey- 
town-Shasta-Trinity  National  Recreation  Area)  provides 
for  a  rental  of  not  less  than  50  cents  per  acre  until 
production  is  obtained  and  thereafter  a  minimum  royalty 
of  $1  per  acre. 
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form  for  leasing  "hard  rock"  minerals  on  acquired  lands 
under  Section  402,  Reorganization  Plan  No,  3  of  1946, 
each  contain  provisions  requiring  assignments  and  other 
transfers  to  be  filed  for  approval  within  90  days  from 
the  date  of  execution.  Approval  of  Assignments  and  sub¬ 
leases  is  a  statutory  requirement  under  the  Mineral  Leas¬ 
ing  Act  of  1920  1/  and  under  the  Mineral  Leasing  Act  for 
Acquired  Lands.  _2/  No  other  mineral  leasing  statute  has 
a  requirement  that  assignments  or  subleases  be  approved. 

The  only  nonfuel  mineral  leasing  regulations  pro¬ 
viding  that  assignments,  subleases,  and  other  transfers 
must  be  approved  are  the  regulations  under  the  Mineral 
Leasing  Act  of  1920,  3/  the  Mineral  Leasing  Act  for  Ac¬ 
quired  Lands,  4/  and  Section  402,  Reorganization  Plan 
No.  3  of  1946,  5/  (regulations  under  Section  402  being 
also  applicable  to  leases  issued  for  "hard  rock"  minerals 
on  the  National  Forests  of  Minnesota  j3/)„ 

The  regulations  on  transfers  for  non  fuel  minerals 
are  applicable  not  only  to  assignments  of  a  permit  or 
lease  but  also  to  operating  agreements,  working  or  royalty 


(s 


1/ 

30  U.S.C.  §  187  (1964). 

2/ 

Id.  §  352. 

3/ 

odium) ; 

43  C.F.R.  §  3144.1  (1968) 
.id.  §  3164.1  (phosphate); 

4/ 

Id.  §  3211.3. 

5/ 

Id.  §  3225.1. 

6/ 

Id,  §  3325.3. 

(potassium);  id.  §  3154.1 
id,  §  3184.1  (sulphur). 
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interests,  subleases,  "or  otherwise".  1/  The  regulations 
provide  that  a  discovery,  either  on  the  retained  or  the 
assigned  portion  of  a  prospecting  permit,  will  not  inure 
to  the  benefit  of  the  other,  and  that  approval  of  a  trans¬ 
fer  will  not  extend  the  life  of  the  prospecting  permit  or 
the  period  before  a  readjustment  of  terms  or  the  renewal 
of  a  lease.  2/ 

An  application  for  approval  of  a  transfer,  accompanied 
by  a  $10  filing  fee,  is  filed  with  the  appropriate  Land 
Office.  It  must  contain  all  tha  information  necessary  to 
show  that  the  applicant  is  qualified  by  citizenship  and 
entitled  to  hold  the  lease  under  the  applicable  acreage 
limitations.  Before  a  transfer  is  approved,  the  trans¬ 
feree  must  submit  a  surety  bond  if  the  original  permit  or 
lease  required  a  bond.  3/ 

The  Mineral  Leasing  Act  of  1920  provides  that  any 
ownership  or  interest  otherwise  forbidden  which  may  be  ac¬ 
quired  by  descent,  will,  judgment,  or  decree  may  be  held 
for  two  years  after  the  acquisition  and  no  longer.  4/  An 
unqualified  purchaser  at  a  foreclosure  sale  is  not  one  who 
acquires  by  judgment  or  decree  within  the  meaning  of  this 
statutory  provision.  5/  By  regulation  the  heirs  or  devisees 
of  a  deceased  permittee  or  lessee,  to  be  recognized  by  the 
Government,  must  show  that  they  are  qualified  by  citizenship 


1/  Id.  §  3144.1,  id.  (potassium);  id.  §  3154.1  (sodium); 
_id.  §  3164.1  (phosphate);  .id.  §  3184.1  (sulphur);  id. 

§  3225.1  ("hard  rock"  minerals  on  acquired  lands).  These 
regulations  should  be  clarified  to  specify  what  "or  other¬ 
wise"  includes;  e.g.,  does  it  include  mortgages  and 
contracts  of  sale? 

2/  Id. 

1/  Id. 

4/  30  U,ScC,  §  184(g)  (1964) . 

1/  Kaiser  Steel  Corp.,  A-26206  (July  23,  1951). 
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and  are  not  prevented  by  acreage  holdings  from  continu¬ 
ing  to  hold  the  permit  or  lease,  1/  If  a  transferee  by 
operation  of  law  continues  to  hold  an  involuntarily 
acquired  forbidden  interest  after  the  two-year  period, 
such  interest  is  subject  to  cancellation  and  forfeiture 
by  the  Attorney  General  in  an  appropriate  proceeding  in 
the  United  States  District  Court  for  the  district  in  which 
the  leased  property  or  some  part  thereof  is  located.  2/ 

The  provision  requiring  approval  of  transfers  is  for 
the  benefit  of  the  Government  and  is  intended  to  prevent, 
without  such  approval,  a  voluntary  change  by  the  permittee 
or  lessee  of  his  interest  in  the  permit  or  lease.  3/  A 
transferee  will  not  be  able  to  assert  as  a  defense~to  his 
own  obligations,  lack  of  approval  of  the  transfer  by  the 
Government.  4/  Until  the  effective  date  of  a  transfer,  the 
transferor  and  his  surety  continue  to  be  responsible  for 
performance  of  the  obligations  under  the  permit  or  lease. 

The  account  under  the  permit  or  lease  must  be  in  good 
standing  before  approval  of  a  transfer  will  be  given,  and 
the  regulations  do  not  provide  that  this  provision  may  be 
waived  at  the  option  of  the  Government.  5/ 

The  Bureau  of  Land  Management  Manual  does  not  state 
that  the  Regional  Mining  Supervisor  will  be  consulted  before 
a  transfer  is  made,  but  it  is  obvious  that  he  would  have  to 
be  consulted  to  determine  if  the  permit  or  lease  were  in 
good  standing,  since  the  Regional  Mining  Supervisor 


#— /  C  F,R,  §  3144.1  (1968)  (potassium);  id ,  §  3154.1 

(sodium);  id.  §  3164,1  (phosphate);  id,  §  3184.1  (sulphur). 

2/  30  ILS  C,  §  184(h)(1  )  (1964). 

— /  Hodgson  v.  Federal  Oil  &  Development  Co.,,  5  Fed.  2d 

442  (1925),  aff  'd  274  US.  15  (1927). 

4/  Rainbow  Pinnacle  Coal  Co.,  53  I.D.  184  (1930). 

— /  ^3  C . F, R„  $  3144  1  (1968)  (potassium);  id,  §  3154.1 

(sodium);  id.  §  3164.1  (phosphate);  id,  §  3184.1  (sulphur). 
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supervises  the  operations  under  the  permit  or  lease  and 
receives  all  payments  from  a  producing  lease.  The  Bureau 
of  Land  Management  Manual  does  provide  that  the  Regional 
Mining  Supervisor  will  be  mailed  a  copy  of  the  approved 
assignment.  1/ 


6 .  Overriding  royalties. 


Overriding  royalties  are  covered  by  regulations  applicable 
to  the  four  nonfuel  minerals  under  the  Mineral  Leasing  Act 
of  1920,  2/  the  Mineral  Leasing  Act  for  Acquired  Lands,  3/ 
leases  for  "hard  rock"  minerals  on  acquired  lands  issued  under 
Section  402,  Reorganization  Plan  No.  3  of  1946,  4/  and 
leases  for  "hard  rock"  minerals  on  the  National  Forests  of 
Minnesota.  _5/  The  regulations  for  all  these  nonfuel  minerals 
(except  the  phosphate  regulations)  are  virtually  identical. 

The  other  mineral  leasing  laws  for  nonfuel  minerals  do  not 
have  regulations  covering  overriding  royalties. 

The  regulations  for  sodium,  potassium,  and  sulphur,  and 
the  "hard  rock"  minerals  provide  that  no  transfer  creating 
a  royalty  interest  will  be  approved  unless  the  transferee  con¬ 
sents  in  writing  that  the  overriding  royalty  interest  is 
subject  to  reduction  or  suspension  as  provided  by  regulations. 


1/ 

VI 

B. 

sium);  id 

•  § 

2. 

§  2 

.7.24 

(Rel 

9 

id. 

§  2.9 

.24 

(R 

34, 

10/20/55) 

( 

2/ 

43 

c. 

(so 

dium) ; 

id. 

§ 

3/ 

Id. 

§ 

4/ 

Id. 

§ 

5/ 

Id. 

§ 
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The  regulations  and  the  lease  forms  for  these  minerals 
provide  that  if  the  total  of  the  overriding  royalty  inter¬ 
ests  at  any  time  exceeds  IX  of  the  gross  value  of  the 
output  at  the  point  of  shipment  to  market,  they  shall  be 
subject  to  reduction  or  suspension  by  the  Government  to  a 
total  of  not  less  than  I/0  of  such  gross  value,  whenever, 
in  the  interest  of  conservation,  it  appears  necessary  to 
do  so  in  order  (1)  to  prevent  premature  abandonment,  or  (2) 
to  make  possible  the  economic  mining  of  marginal  or  low- 
grade  deposits.  The  regulation  provides  how  the  respective 
royalty  interests  will  be  affected  by  this  reduction  or 
suspension.  1/ 

The  phosphate  lease  form  has  no  provision  relating  to 
overriding  royalties,  but  the  regulations  applicable  to 
phosphate  leases  provide  that  overriding  royalties  in  the 
a88re8ate  may  not  exceed  IX  of  the  gross  value  of  the 
output  at  the  point  of  shipment,  except  that  where  an 
interest  in  the  leasehold,  permit,  or  operating  agreement 
is  assigned,  the  assignor  may  retain  an  override  in  excess 
of  IX  if  he  shows,  to  the  satisfaction  of  "the  authorized 
officer  that  he  has  made  substantial  investments  for 
improvements  on  the  land  covered  by  the  assignment,  2/ 

The  instructions  in  the  Bureau  of  Land  Management  Manual 
are  silent  with  respect  to  whether  the  Land  Office  Manager 
should  obtain  a  report  from  the  Regional  Mining  Supervisor 
of  the  Geological  Survey,  but  it  is  assumed  that  "the 
authorized  officer",  within  the  meaning  of  the  regulation, 
is  intended  to  mean  the  Regional  Mining  Supervisor. 


7  Voluntary  relinquishment  and  surrender . 

The  Mineral  Leasing  Act  of  1920  has  two  statutory 


1/  Id.  §  3145.1  (potassium);  id.  §  3154,2  (sodium);  id. 

§  3185.1  (sulphur);  jLd.  §  3226,1  ("hard  rock"  minerals  on  ac¬ 
quired  land). 

2/  43  C.F.R.  §  2164.2  (1968), 
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provisions  governing  relinquishment  of  a  lease,  JL/  which 
are  also  made  applicable  to  the  Mineral  Leasing  Act  for 
Acquired  Lands.  2/  The  "hard  rock"  mineral  leases  issued 
under  Section  402,  Reorganization  Act  of  1946,  and  the  Act 
providing  for  the  leasing  of  "hard  rock"  minerals  in  the 
National  Forests  of  Minnesota,  have  no  statutory  provision 
governing  voluntary  relinquishment  of  leases.  The  regula¬ 
tions  implementing  the  mineral  leasing  acts  providing  for 
voluntary  relinquishments  are  somewhat  different  from  those 
implementing  the  mineral  leasing  acts  not  providing  for 
voluntary  relinquishments. 

The  two  statutory  provisions  applicable  to  the  relin¬ 
quishment  or  surrender  of  a  lease  granted  under  the  Mineral 
Leasing  Act  of  1920  and  the  Mineral  Leasing  Act  for  Acquired 
Lands  provide: 

(1)  A  lessee,  in  the  discretion  of  the  Secretary  of  the 
Interior,  may  relinquish  part  or  all  of  the  lands  under  a 
lease  and,  upon  acceptance,  may  be  relieved  of  all  future 
obligations  under  the  lease.  3/ 

(2)  Where  a  surrender  of  a  lease  is  filed  in  the  Land 
Jj-fice  subsequent  to  the  accrual,  but  prior  to  the  payment 
of  the  yearly  rent  due  under  the  lease,  and  the  failure  to 
rile  a  timely  surrender  of  the  lease  prior  to  the  accrual 
V'*as  not  due  to  lack  of  reasonable  diligence,  the  Secretary 
°f  Interior  is  authorized  to  accept  the  surrender  of  the 
tease  upon  the  payment  of  the  accrued  rental  on  a  pro  rata 
monthly  basis  for  the  portion  of  lease  year  prior  to  the 


1/  30  U.S.C.  §§  187  and  188a  (1964)., 

2/  Id.  §  352. 

1/  1^.  §  187.  The  Mineral  Leasing  Act  of  1920  and 

Mineral  Leasing  Act  for  Acquired  Lands  each  permit  pros¬ 
pecting  permits  to  be  surrendered  upon  filing  a  relinquish- 
\ ae nt  with  the  Land  Office.  43  C.F.R.  §  3142.5  (potassium); 
id.  §  j152„4  (sodium);  id .  §  3161.3-6  (phosphate);  id. 

§  3182.4  (sulphur)  (1968). 
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I 


filing  of  the  surrender.  1/ 

i 

The  mineral  lease  forms  for  potassium,  phosphate,  sodium, 
and  sulphur,  and  the  regulations  2/  implementing  the  statu- 
tory  provision  first  mentioned  above  provide  that  a  relinquish¬ 
ment  may  be  accepted  upon  a  satisfactory  showing  that  the 
public  interest  will  not  be  impaired.  When  a  relinquishment 
is  filed  with  the  Land  Office,  a  copy  is  sent  to  the  Regional 
Mining  Supervisor  of  the  Geological  Survey  for  a  report  on 
the  status  of  the  lease.  If  the  report  shows  that  the  public 
interest  will  not  be  impaired  by  a  cancellation  of  the  lease, 
then  the  Land  Office  will  issue  its  decision  cancelling  the 
lease.  3/  A  relinquishment  will,  not  relieve  the  lessee  of 
any  accrued  rental  or  royalty  or  the  obligation  to  provide 
for  the  preservation  of  any  mines,  productive  works,  or 
permanent  improvements,  4/  For  this  reason,  it  is  difficult 
to  know  how  the  public  interest  could  be  impaired  by  accept¬ 
ing  the  relinquishment. 

After  a  lease  is  relinquished,  if  the  Regional  Mining 
Supervisor  notifies  the  Land  Office  of  the  failure  to  pay 
rents  and  royalties  or  perform  other  obligations  in  accord¬ 
ance  with  the  operating  regulations,  the  former  lessee  will 
be  notified  by  the  Land  Office  that  if  there  is  not  satisfac¬ 
tory  performance  of  these  obligations  within  30  days,  it  may 
be  necessary  to  institute  judicial  proceedings  to  compel 


1/  30  U„S,C,  §  188a  (1964). 


2/  43  C.F.R, 

3165,1  (phosphate), 


§§  3143,5  (potassium),  3153.5  (sodium), 
and  3183,5-1  (sulphur)  (1968). 


3/  VI  B.L.M.  Manual  §  2,4.32  (Rel.  94,  8/12/60)  (coal 
instruction  referred  to  in  nonfuel  regulations);  id.  §  2.5.29 
(Rel.  86,  1/4/60)  (potassium);  id,  §  2.6.33  (Rel.  81,  9/14/69) 
(phosphate);  id.  §  2.7.27  (Rel.  87,  2/29/60)  (sodium);  id. 

§  2.9.27  (Rel,  82,  9/14/59)  (sulphur). 


kl  43  C.F.R,  §§  3143.5  (potassium),  3153.5  (sodium), 

3165.1  (phosphate),  and  3183.5-1  (sulphur)  (1968). 
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performance,  1/ 

The  second  statutory  provision  mentioned  above  is  a 
discretionary  statutory  authority  obviously  designed  to 
permit  relief  of  a  lessee  from  the  obligation  of  paying  a 
full  year's  rental  when  the  failure  to  file  a  surrender 
in  the  Land  Office  was  not  due  to  lack  of  reasonable 
diligence  of  the  lessee.  Where  a  written  notice  of  re¬ 
linquishment  was  mailed  in  time  to  have  been  delivered 
prior  to  the  accrual  of  the  rental  had  the  mail  been 
handled  in  the  normal  course,  but  for  reasons  not  the 
fault  of  the  lessee  it  arrived  late,  the  lessee  has  been 
given  the  benefit  of  the  statute  permitting  prorating  of 
the  accrued  rental.  2/ 

There  is  no  statutory  provision  governing  relinquish¬ 
ment  of  mineral  leases  for  "hard  rock"  minerals  on  acquired 
lands  and  in  the  National  Forests  of  Minnesota.  The 
applicable  regulations,  which  also  apply  to  prospecting 
permits,  provide  that  the  permittee  or  lessee  may  sur¬ 
render  the  entire  permit  or  lease  or  any  legal  subdivision 
thereof  by  filing  a  relinquishment  in  triplicate  with  the 
appropriate  Land  Office,  but  the  lessee  and  his  surety 
remain  liable  after  relinquishment  of  the  lease  for  all 
accrued  rentals  and  royalties,  and  for  providing  for  the 
preservation  of  any  mines  or  productive  works  or  permanent 
improvements  as  provided  by  the  lease.  _3 / 


8.  Cancellation  of  a  lease  for  default. 


As  in  the  case  of  voluntary  relinquishments,  cancellation 


1/  Id. 

2/  Oswald  K„  Klevmoen,  A-26544  (Dec.  22,  1952). 
Otherwise,  the  full  annual  rental,  once  accrued,  is  an 
obligation  which  cannot  be  waived. 

3/  43  C.F.R.  §§  3224.1  and  3225.3  (1968). 
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for  default  is  handled  one  way  under  the  Mineral  Leasing 
Act  of  1920  and  the  Mineral  Leasing  Act  for  Acquired  Lands, 
and  another  way  under  the  leases  issued  for  "hard  rock" 
minerals  on  acquired  lands  under  Section  402,  Reorganization 
Plan  No.  3  of  1946,  and  leases  for  "hard  rock"  minerals  on 
National  Forest  lands  in  Minnesota.  The  difference  is  that 
the  two  first-mentioned  laws  require  that  to  forfeit  a  lease 
for  default  a  proceeding  must  be  brought  in  the  United 
States  District  Court  for  the  district  in  which  the  property, 
or  some  part  thereot,  is  located.  JL/  Leases  issued  under 
Section  402,  Reorganization  Plan  No,  3  of  1946,  and  on  the 
National  Forests  of  Minnesota,  are  not  subject  to  a  statu¬ 
tory  provision  for  cancellation  for  default.  By  regulation, 
these  leases,  as  we..l  as  ;prospecting  permits,  may  be 
cancelled  for  default  if  the  permittee  or  lessee  does  not 
cure  the  default  within  30  days  after  receiving  notice  of 
the  default.  2/ 

A  comparison  of  the  lease  forms  and  regulations  under 
the  Mineral  Leasing  Act  of  1920  and  "hard  rock"  mineral 
leases  issued  under  Section  402,  Reorganization  Plan  No.  3 
of  1946,  discloses  inconsistencies  among  the  various  lease 
forms  and  regulations  and  inconsistencies  between  the  lease 
forms  and  regulations  for  the  minerals  under  the  Mineral 
Leasing  Act  of  1920  and  the  termination  for  default  provision 


1/  30  U.S.C.  §§  188  (public  domain)  and  352  (acquired 

lands)  (1964).  However,  it  has  been  held  that  this  statutory 
provision  requiring  court  proceedings  before  there  may  be  a 
cancellation  of  a  lease  for  default  does  not  preclude  an 
administrative  cancellation  of  a  lease  on  the  basis  of  pre¬ 
lease  factors.  Boesche  v.  Udall,  373  U.S.  472  (1962).  Also, 
this  statutory  provision  is  not  applicable  to  prospecting 
permits,  and  regulations  under  the  Mineral  Leasing  Act  of 
1920  and  Mineral  Leasing  Act  for  Acquired  Lands  provide  that 
permits  may  be  cancelled  if  default  continues  30  days  after 
notice  of  default  is  served,,  43  C.F.R.  §§  3142.5  (potassium), 
3152.4  (sodium),  3163.3-6  (phosphate),  and  3211.3  (acquired 
lands)  (1968). 

2/r  43  C.F.R.  §  3224.2  (1968). 
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in  the  Act.  _L/  The  Mineral  Leasing  Act  of  1920  provides  that 
a  cancellation  for  default  may  be  made  in  court  proceedings 
for  failure  of  a  lessee  to  comply  with  general  regulations 
in  force  at  the  date  of  the  lease.  2/  This  suggests  strongly 
that  Congress  intended  that  a  lessee  be  bound  only  by  those 
regulations  in  effect  on  the  date  of  the  lease,  but  this 
is  not  what  either  the  lease  forms  or  the  regulations  pro¬ 
vide. 


Each  of  the  lease  forms  for  phosphate,  potassium, 
sodium,  and  sulphur  on  the  public  domain,  and  "hard  rock" 
minerals  on  acquired  lands,  provides  that  the  lessee  is 
subject  to  "all  reasonable  regulations  of  the  Secretary  of 
the  Interior  now  or  hereafter  in  force,  when  not  inconsistent 
with  any  express  and  specific  provisions  herein,  which  are 
made  a  part  hereof."  Each  of  the  lease  forms,  except  the 
form  for  "hard  rock"  minerals  on  acquired  lands,  provides 
in  the  default  clause  that  it  is  a  default  "if  the  lessee 
shall  not  comply  with  any  of  the  provisions  of  the  ■Act  or 
the  regulations  thereunder".  The  "hard  rock"  minerals 
form  provides  in  the  default  clause  that  it  is  a  default 
"if  the  lessee  does  not  comply  with  the  applicable  regula¬ 
tions  made  a  part  hereof". 

The  regulations  for  potassium  and  phosphate  leases 
provide  it  is  a  default  "if  the  lessee  fails  to  comply  with 
the  general  regulations  in  force  at  the  date  of  the  lease, 
or  at  the  effective  date  of  any  readjustment  of  the  terms 
and  conditions  thereof" 0  3/  The  "hard  rock"  mineral  regula¬ 
tion  uses  similar  language.  4/  The  sodium  and  sulphur 
regulations  merely  provide  that  the  lessee  is  in  default  if 
he  fails  "to  comply  with  the  general  regulations  in  force 


1/  30  U.S.C.  §  188a  (1964), 

2/  Id. 

3/  43  C.F.R.  §  3143,6  (1968)  (potassium);  ±d.  §  3165.2 

(phosphate). 


4/  Id.  §  3224.2. 
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at  the  date  of  the  l.easeM 0  _!/  The  1920  Act  provides  that 
sodium  leases  are  for  twenty  years  with  a  preferential  right 
to  renew  for  successive  periods  of  twenty  years,  2/  and 
that  sulpnur  leases  have  no  statutory  prescribed  term.  3/ 

After  the  Land  Office  has  taken  all  possible  action 
under  leases  issued  pursuant  to  the  Mineral  Leasing  Act  of 
1920  and  the  Mineral  Leasing  Act  for  Acquired  Lands  by 
serving  notice  of  the  default  on  the  lessee  and  his  surety, 
the  Land  Office  Manager  turns  the  file  over  to  the  State 
Director  who  takes  such  action  as  he  deems  necessary  before 
transmitting  the  record  to  the  Director  of  the  Bureau  of 
Land  Management  through  the  Director  of  the  Denver  Service 
Center.  4/  Upon  review  by  the  Bureau  of  Land  Management 
in  Washington,  if  deemed  necessary,  the  Director  of  the 
Bureau  of  Land  Management  will  forward  the  record  to  the 
Associate  Solicitor,  Division  of  Public  Lands,  with  a 
memorandum  recommending  the  institution  of  a  suit  for  the 
cancellation  of  the  lease  and  collection  of  all  money  due 
thereunder.  _5/ 


1/  Id.  §§  3153.6  and  3183,5-2. 

2/  30  U.S.C.  §  262  (1964), 

3/  Id  §§  272,  273  , 

4/  Departmental  Manual  §  135  2.3  (Rel,  1092,  12/19/68). 
This  function  formerly  was  carried  on  by  the  Area  Administra¬ 
tor,  an  office  which  no  longer  exists.  The  Bureau  of  Land 
Management  Manual  states  that  the  record  will  be  transmitted 
to  the  Director  through  the  Area  Administrator  for  account  or 
other  action  deemed  necessary  by  the  Area  Administrator.  VI 
B -L.M.  §  2.5,31  (Rel,  86,  1/4/60)  (potassium);  id .  §  2.6.35 
(Rel.  81,  9/14/59)  (phosphate);  id .  §§  2,7.28  and  2,7.29  (Rel. 

87,  2/29/60)  (sodium) ;  id,  §§  2  9,28  and  2,9,29  (Rel,  82, 

9/14/59)  (sulphur), 

_5/  VI  B.L.M.  &  2  5,32  (Rel,,  86,  1/4/60)  (potassium); 
id.  §  2,6.36  (Rel,  52,  1/21/58)  (phosphate);  id,  §  2,7.30  (Rel. 
87,  2/29/60)  (sodium);  i_d,  §  2,9,30  (Rel.  82,  9/14/59)  (sulphur). 
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Any  attempt  to  amend  the  Mineral  Leasing  Act  of  1920 
to  authorize  the  administrative  cancellation  of  a  lease  for 
default  rather  than  requiring  court  proceedings  would  un¬ 
doubtedly  be  opposed  by  industry.  It  is  settled  that  a  court 
will  not  disturb  an  administrative  decision  if  it  is  sup¬ 
ported  by  evidence,  although  the  preponderance  of  the 
evidence  may  be  to  the  contrary.  But  apart  from  this 
settled  principle  of  administrative  law,  there  are  other 
reasons  why  industry  would  want  cancellation  for  default 
by  court  proceedings  rather  than  by  administrative  action. 

The  Secretary  of  the  Interior  has  a  great  deal  of  dis¬ 
cretion  under  the  mineral  leasing  laws  and  security  of 
tenure  would  be  seriously  jeopardized  if  the  Secretary  and 
others  so  authorized  could  exercise  a  discretion  in  deter¬ 
mining  what  constitutes  a  default  under  a  mineral  lease. 
Moreover,  if  contentions  made  recently  by  the  Department 
of  Justice  prevail,  an  appeal  to  the  courts  from  an  adverse 
administrative  decision  terminating  a  lease  for  default 
would  not  receive  the  judicial  review  contemplated  by  the 
Administrative  Procedure  Act.  The  Department  of  Justice 
argues  that  the  Secretary  of  the  Interior  has  been  delegated 
by  Congress  an  unreviewable  discretion  to  find  the  facts 
and  to  interpret  the  applicable  statutes  and  courts  are 
limited  to  a  review  within  "mandamus  limitations".  1/ 


H.  Fractional  and  future  interests. 


The  Mineral  Leasing  Act  for  Acquired  Lands  (1947) 


1/  Supplemental  and  Replacement  Brief  and  Appendix 
for  the  United  States,  Appellee,  and  Brief  and  Appendix  for 
Stewart  L.  Udall,  Secretary  of  the  Interior,  Appellee  and 
Counterclaim  Defendant,  Coleman  v.  United  States,  363  F.2d 
190  (9th  Cir .  1966);  Hyde,  Marketability  Held  Applicable  to 
All  Mining  Claims  as  Test  of  Validity  of  Discovery.  6  Land 
&  Nat . Res .Div Jn ,  Dept,  of  Justice  295  (1968);  Warner, 
Disposition  or  Suits  for  Injunctive  Relief  and  in  the  Nature 
of  Mandamus  Against  Federal  Officers.  6  Land  6c  Nat .  Res  .Div.  J.  , 
Dept,  of  Justice  415  (1968). 
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expressly  provides  for  the  leasing  of  partial  or  future 
interests  in  mineral  deposits,  1/  and  the  regulations 
implementing  the  Act  provide  for  the  leasing  of  future 
or  fractional  interests,  2/  The  regulations  relate  almost 
entirely  to  oil  and  gas  leases,  and  assume  that  a  non¬ 
competitive  lease  will  be  issued  for  mineral  deposits 
other  than  oil  and  gas  0  The  regulations  then  provide 

that  for  deposits  other  than  oil  and  gas,  there  is  no 
special  form  for  a  noncompetitive  lease,  but  that  offers 
for  competitive  leases  should  comply  with  the  regulations 
insofar  as  possible.  The  terms  and  conditions  for  these 
leases  are  established  on  an  individual  basis,  4/  There 
is  no  reason  why  noncompetitive  leases  should  be  issued 
instead  or  prospecting  permits  for  nonfuel  minerals,  and 
it  appears  that  the  reference  to  noncompetitive  leases, 
rather  than  prospecting  permits, .was  an  inadvertent  choice 
of  words.  If  prospecting  permits  for  nonfuel  minerals 
were  intended  instead  of  noncompetitive  leases,  the  dis¬ 
cussion  below  of  the  regulations  relating  to  partial  and 
future  interest  leases  that  may  be  issued  under  Section 
402,  Reorganization  Plan  No,  3  of  1946,  is  also  applicable 
to  the  regulations  mentioned  above  relating  to  partial 
and  future  interest  leases  for  phosphate,  potassium,  sodium, 
and  sulphur  on  acquired  lands. 

Section  402  of  the  Reorganization  Plan  No.  3  of  1946 
does  not  mention  fractional  or  future  interests,  but  there 
are  regulations  covering  such  interests  The  regulations 
provide  that  a  prospecting  permit  for  a  fractional  interest 
or  a  lease  for  a  fractional  or  future  interest  in  mineral 
deposits  acquired  by  the  United  States  may  be  issued  in  the 
discretion  of  the  authorized  officer,  by  and  with  the  consent 


1/  30  U,S,C.  §  354  (1964) 

2/  43  C.F.R  §  3212,3  (1968)  , 

3/  _Id.  Noncompetitive  oil  and  gas  leases  are  issued 
instead  of  prospecting  permits  30  US , C .  §  226(c)  (1964). 

4/  43  C.FR,  §  3212  2  (1968). 
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of  the  appropriate  agency  having  jurisdiction  over  the  land 
in  which  the  deposit^  are  located,  and  the  terms  of  the 
permits  and  leases  are  to  be  established  on  an  individual 
case  basis.  No  particular  form  is  required  for  such  an 
application,  which  should  be  filed  in  the  Land  Office  accom¬ 
panied  by  a  filing  fee  of  $10,  1/ 

The  application  for  a  present  fractional  interest  lease 
or  permit  must  show  whether  the  applicant  owns  all  of  the 
fractional  interest  now  owned  by  the  United  States  or  all 
of  the  operating  rights.  If  he  does  not,  he  must  sl,iow  how 
much  he  does  control,  2/  The  regulation  states  that  it  is 
the  policy  of  the  United  States  not  to  issue  a  permit  or 
lease  to  one  who  after  issuance  would  have  less  than  a  major¬ 
ity  interest  in  the  minerals  and  operating  rights,  3/ 

An  applicant  for  a  future  or  fractional  future  interest 
lease  or  for  a  fractional  interest  prospecting  permit  must 
submit  with  his  application,  title  evidence  of  his  present 
interest  in  the  mineral  deposit.  Such  a  lease  or  permit 
.•7ili  be  issued  only  to  an  applicant  who  owns  or  controls 
•  ill  or  substantially  all  of  the  present  operating  rights 
o  the  minerals.  Future  interest  leases  become  effective 
n  the  date  of  vesting  of  title  to  the  minerals  in  the  United 
States  as  stated  in  the  lease,  4/  An  application  for  a 
,uture  interest  lease  filed  less  than  one  year  prior  to  the 
iate  of  vesting  in  the  United  States  of  the  present  interest 


1/  Id.  §  3227,1, 

2/  Id.  §  3227,2, 

3/  Id.  Sun  Oil  Company,  67  I.D  298  (1960),  is  an 
instance  where  the  Secretary  determined  that  the  public 
xnterest  would  be  best  served  by  allowing  such  a  lease  to 
an  applicant  who  owned  no  rights  in  the  land  in  which  the 
Jnited  States  held  a  fractional  mineral  interest  but  who 
ield  all  of  the  operating  rights  in  adjoining  land  by 
'irtue  of  a  lease  from  the  United  States, 

4/  43  C  F  R ,  §  3227,3  (1968), 
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in  the  minerals  will  be  rejected.  Upon  the  vesting  in  the 
United  States  of  the  possessory  interest  in  the  minerals, 
all  pending  applications  will  automatically  lapse  and  there 
after  only  offers  for  present  interest  leases  will  be  con¬ 
sidered.  1/ 


) 


1/  Id.  §  3227.4. 
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CHAPTER  18 


THE  GEOLOGICAL  SURVEY  (LEASING) 


The  mineral  leasing  functions  of  the  Geological  Survey 
are  performed  by  the  Classification  Branch  and  the  Branch  of 
Mining  Operations,  both  in  the  Conservation  Division  of  the 
Geological  Survey.  The  Classification  Branch  has  Regional 
Geologists  in  the  field  supervising  regional  offices  and  the 
Branch  of  Mining  Operations  has  Regional  Mining  Supervisors 
in  the  field  supervising  regional  offices .  The  mineral  leas¬ 
ing  functions  of  the  Geological  Survey  may  be  classified  into 
three  principal  categories:  (1)  classification  of  lands  for 
leasable  minerals,  (2)  making  recommendations  to  the  Land 
Office  on  mineral  leasing  matters,  and  (3)  supervision  of  min¬ 
ing  operations. 

The  discussion  of  the  leasing  functions  of  the  Bureau  of 
Land  Management  includes  a  consideration  of  the  interbureau 
contacts  between  the  Bureau  of  Land  Management  and  the  Geological 
Survey.  This  discussion  of  the  Geological  Survey  relates  pri¬ 
marily  to  the  mineral  leasing  functions  within  the  Geological 
Survey. 


A .  Classification  of  lands  under  the  mineral 
leasing  laws. 


1 •  Designation  of  leasing  areas. 


According  to  the  Branch  of  Mineral  Classification  Manual, 
leasing  areas”  are  designated  only  on  the  public  domain  for 
those  minerals  which  are  leasable  under  the  Mineral  Leasing 
Act  of  1920.  When  sufficient  geologic  data  is  available  to 
determine  the  existence  of  a  mineral  deposit  of  sufficient 
quality  and  quantity  to  be  deemed  workable,  the  area  may  be 
delineated  by  the  Geological  Survey  and  determined  to  be  sub¬ 
ject  to  lease  under  the  provisions  of  the  Mineral  Leasing  Act 
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of  1920.  1/  The  Geological  Survey  defines  "leasing  area"  as  an 
area  in  which  there  is  direct  evidence  that  the  mineral  deposit 
is  known  or  believed  to  exist  in  sufficient  quantity  to  estab¬ 
lish  that  the  deposit  is  commercially  workable  and  that  pros¬ 
pecting  is  not  required  to  determine  these  factors.  2/  The 
application  of  this  definition  is  considered  below  under  the 
heading,  "Valuable  mineral  deposit". 

The  geologists  of  the  Branch  of  Mineral  Classification 
assemble  all  pertinent  geologic  data,  determine  the  extent  and 
thickness  of  the  mineral  deposits,  and  determine  whether  the 
deposit  is  of  minimum  workable  quality.  When  the  geologic  data 
have  been  assembled  and  the  quantity  and  quality  have  been 
established,  factors  must  then  be  considered  to  determine  work¬ 
ability,  which  becomes  a  deciding  factor  in  designating  a  lease  - 
ing  area.  The  factors  that  will  determine  workability  are  of 
an  economic  and  engineering  nature,  and  this  phase  of  the  deter¬ 
mination  is  assigned  to  the  Branch  of  Mining  Operations.  The 
final  product  is  one  of  collaboration  between  the  mineral 
classification  geologists  of  the  Branch  of  Mineral  Classifica¬ 
tion  and  the  professional  engineers  of  the  Branch  of  Mining 
Operations.  Formal  minutes  are  prepared  which  bear  the  signa¬ 
tures  of  the  geologists  and  engineers  involved  in  the  decisions. 
These  minutes  are  submitted  to  the  respective  Branch  Chiefs  for 
acceptance.  3/  After  they  are  accepted,  a  Leasing -Area  Plat 
is  prepared  and  distributed  to  the  Manager  of  the  appropriate 
Land  Office  and  to  others. 


Purpose  of  leasing  area  classific a t ion . 


The  designation  of  leasing  areas  serves  two  purposes: 


±J  Branch  of  Mineral  Classification  Manual  §  613.4.3. 
The  Manual  does  not  state  whether  leasing  areas  are  ever 

dfS1920ted  Under  any  other  law  than  the  Mineral  Leasing  Act 

2/  Id. 

3/  Id. 
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(1)  Prospecting  permits  will  automatically  be  re¬ 
jected  for  any  lands  within  the  designated  leasing  area. 

(2)  In  the  case  of  disposals  under  the  nonmineral 
laws,  the  requirement  of  reserving  to  the  United  States  the 
leasable  minerals  is  made  self-evident.  1 / 


3 .  Applications  for  prospecting  permits . 


When  a  Regional  Mining  Supervisor  receives  a  prospecting 
permit  application  from  the  Land  Office,  he  calls  upon  the 
Regional  or  District  Geologist  for  a  report  on  the  significant 
geologic  factors  bearing  upon  a  determination  of  whether  the 
lands  are  subject  to  permit  or  lease.  The  geologist's  respon¬ 
sibility  is  to  furnish  geologic  data  which  will  establish 
whether  prospecting  is  necessary  to  determine  if  the  mineral 
deposit  exists  in  sufficient  quantity  and  quality  to  indicate 
commercial  workability.  The  Regional  Mining  Supervisor  takes 
these  conclusions  into  account  in  drafting  the  report  to  the 
Land  Office  Manager  and  determines  whether  the  geologic  condi¬ 
tions  and  the  economic  and  engineering  factors  combined  indi¬ 
cate  that  prospecting  is  necessary  to  determine  workability. 

If  the  Regional  Mining  Supervisor  and  Regional  Geologist  agree, 
the  Regional  Mining  Supervisor  submits  the  report  to  the  Land 
Office  Manager.  If  they  do  not  agree,  each  submits  a  report 
to  his  Branch  Chief  in  Washington.  2/ 


4 .  Designation  of  areas  valuable  prospectively. 

I f  an  area  is  designated  as  valuable  prospectively  for 
leasable  minerals  it  will  be  shown  on  prospective  area  maps 
and  plats,  which  will  be  distributed  only  to  the  offices 
concerned  in  the  Conservation  Division  of  the  Geological 
Survey.  An  area  is  designated  as  valuable  prospectively  for 


1/  Id. 

2/  Branch  of  Mineral  Classification  Manual  §  613.4.1. 
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leasable  minerals  where  the  geologic  data  suggests  that  the 
mineral  may  be  present  meeting  classification  criteria,  but 
positive  information  on  the  quality,  thickness,  and  depth  of 
occurrence  is  lacking  principally  because  of  the  absence  of 
adequate  mapping  and  developments.  This  classification  is 
made  to  preserve  the  Government's  mineral  estate  and  to  prevent 
loss  of  title  through  nonmineral  entries.  1 J  Lands  so  classi¬ 
fied  are  not  known  to  contain  valuable  deposits  of  a  leasable 
mineral  and  are,  therefore,  subject  to  the  issuance  of  pros¬ 
pecting  permits  rather  than  competitive  leases.  2/ 


5 .  Valuable  mineral  deposit. 


The  Mineral  Leasing  Act  of  1920  provides  that  lands  known 
to  contain  a  valuable  deposit  of  sodium,  3/  potassium,  4/ 
or  sulphur  5/  shall  be  subject  to  lease  by  competitive  bidding. 

When  Congress  in  1960  provided  for  phosphate  prospecting 
permits,  the  existing  statutory  provision  applicable  to  coal 
prospecting  permits  6 J  was  followed.  This  1960  amendment  to 
the  Mineral  Leasing  Act  of  1920  provides  that  the  Secretary  of 
the  Interior  is  authorized  to  issue  a  phosphate  prospecting 
permit  where  prospecting  or  exploratory  work  is  necessary  to 
determine  the  existence  of  or  workability  of  phosphate  deposits 


1/  Id. 

2/  Kern  County  Land  Company,  Decision  of  the  Secretary, 
LA-0168748  (Oct.  24,  1965). 


3/ 

30  U.S 

.C.  §  262  (1964) 

4/ 

Id  .  § 

283. 

5/ 

Id.  § 

273. 

2/ 

Id.  § 

201(b) . 
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in  any  unclaimed,  undeveloped  area,  1/  and  that  phosphate  de¬ 
posits  may  be  leased  on  competitive  bidding  when  the  public 
interest  will  be  best  served  thereby.  2/  Although  the  phrases 
"existence  and  workability"  and  "valuable  mineral  deposit"  may 
not  have  the  same  meaning,  nevertheless,  by  regulation,  the 
phrases  are  used  interchangeably.  For  example,  the  sodium 
potassium,  and  sulphur  regulations  each  provides  that  a  pros¬ 
pecting  permit  grants  the  permittee  the  right  to  prospect  and 
explore  the  lands  to  determine  the  existence  of  or  workability 
of  the  respective  minerals.  3 /  These  regulations  are  virtually 
identical  with  the  regulation  applicable  to  phosphate.  4/ 

The  responsibility  for  determining  the  existence  and  work¬ 
ability  of  leasable  nonfuel  mineral  deposits  rests  with  the 
Geological  Survey.  5/  The  Secretary  of  the  Interior  has 
rejected  the  argument  that,  in  making  a  determination  with 
respect  to  the  existence  of  or  workability  of  nonfuel  minerals, 
he  should  make  an  independent  determination  and  not  be  bound 
by  the  technical  expertise  of  the  Geological  Survey  in  the 


1/  Id.  §  211(b) . 

2/  Id.  §  211(a). 

3V  43  C  „  F  „  R .  §§  3152.2  (sodium),  3142.2  (potassium), 
and  3182.2  (sulphur)  (1968). 

4_/  Id.*  §  3182.2.  See  also  Conservation  Division  Manual 
§  671.5.1,  which  states  that  the  factors  to  be  considered  in 
determining  workability  of  coal  deposits  are  useful  in  deter¬ 
mining  the  workability  of  phosphate  and  other  deposits. 

5/  Instructions,  51  L.D .  219  (1925);  Frank  J.  Allen 
A -3064 1  (May  17,  1967).  See  Act  of  Mar.  3,  1879,  43  U.S.C. 

§  31  (1964),  which  provides  that  the  Director  of  the  Geolog¬ 
ical  Survey  shall  make  "the  classification  of  the  public 
lands  and  examination  of  geological  structure,  mineral 
resources,  and  products  of  the  national  domain." 
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absence  of  impropriety.  1/  The  Secretary  of  the  Interior  also 
has  stated  that  in  determining  whether  land  is  subject  to 
prospecting  under  a  permit  or  mi st  be  leased,  information 
developed  after  an  application  for  the  prospecting  permit  is 
filed  may  properly  be  considered.  2/ 

There  are  many  decisions  relating  to  coal  and  few  rela¬ 
ting  to  phosphate  in  which  the  Secretary  states  what  is  meant 
by  existence  or  "workability".  The  Conservation  Division 
of  the  Geological  Survey  sets  forth  the  following  factors  to 
be  considered  in  determining  workability  in  the  case  of  coal 
and  states  that  they  are  useful  as  guides  in  determining  the 
workability  of  phosphate  and  other  deposits: 

"Factors  to  be  Considered  in  Determining  Workability. 

A.  Definition .  Neither  the  Mineral  Leasing  Act  nor 
the  Departmental  regulations  define  the  term 
'workability' . 

B-  Departmental  Decisions  Pertaining  to  Workability. 
Most  of  the  Departmental  decisions  pertaining  to 
workability  have  been  coal  cases.  These  cases, 
however,  are  useful  as  guides  in  determining  the 
workability  of  phosphate  and  other  deposits.  The 
various  Departmental  decisions  have  stated  as 
follows : 

(1)  The  workability  of  any  coal  will  ultimately 
be  determined  by  two  offsetting  factors. 

(a)  Its  character  and  heat-giving  quality, 


1./  Roland  C.  Townsend,  A-30142  (Sept.  14,  1965);  Frank 
J.  Allen,  A-30641  (May  17,  1967).  In  the  former  de  cision  the 
Secretary  stated  that  he  is  under  no  obligation  to  examine 
the  supporting  data  of  the  Geological  Survey  but  may  base  his 
decision  on  the  conclusion  of  the  Geological  Survey  and,  indeed, 
is  under  no  obligation  to  disclose  the  supporting  data  to  the 
applicant  for  a  permit. 

2/  Id. 
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whence  comes  its  value,  and 

(b)  Its  accessibility,  quantity,  thickness, 
depth  aid  other  conditions  that  affect 
the  cost  of  its  extraction. 

It  must  be  considered  a  workable  coal  if  its 
value,  as  determined  by  its  character  and  heat- 
giving  quality,  exceeds  the  cost  of  extraction, 
either  as  judged  by  actual  experience  at  the 
point  where  it  is  found  or  as  judged  by  actual 
experience  on  similar  coals  similarly  situated 
elsewhere . 

There  are  no  absolute  limits  to  any  of  the 
factors.  The  mining  of  one -inch  of  coal  that 
may  involve  the  mining  of  three  feet  of  rock 
is  physically  possible  but  would  not  pay. 

Most  unworkable  coal  beds  lack  one  or  more  of 
three  things --quality,  thickness,  accessibility-- 
that  is,  they  are  too  poor,  too  thin,  or  too 
deep.  Emil  Usibelli.  A  Ben  Shallit.  A-26277 
(October  2,  1951)  . 

The  language  of  the  statute  is  definite  and 
specific--  the  Secretary  is  not  required,  but 
he  is  permitted,  to  issue  coal  prospecting 
permits  on  public  lands  if  prospecting  or 
exploratory  work  on  that  land  is  necessary 
to  determine  the  existence  or  workability  of 
coal  deposits.  It  must  be  interpreted  as 
permitting  issuance  of  a  prospecting  permit 
only  when  the  Secretary  does  not  know  of  the 
existence  or  workability  of  coal  deposits. 

In  making  determinations  of  workability, 
information  received  or  developed  subsequent 
to  the  date  of  application  for  a  prospecting 
permit  is  to  be  considered.  If,  at  the  time 
action  is  taken  on  the  application  for  a  per¬ 
mit,  available  information  establishes  the 
existence  and  workability  of  the  coal  deposit 
in  the  land,  a  prospecting  permit  may  not  be 
issued.  Claude  P.  Heiner,  70  I.D.  149  (1963). 
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(4) 


There  is  no  authority  to  issue  a  permit  for 
more  detailed  exploration  on  lands  where  coal 
deposits  are  known  to  exist  in  workable 
quantity.  Claude  P.  Heiner.  70  I.D.  149  (1963); 
Colorado-Ute  Electric  Association,  Inc. ,  A-29964 
(February  20,  1964),  Roland  C.  Townsend.  A-30142, 
A-30250  (Sept.  14,  1964). 

(5)  It  is  not  necessary  that  such  detailed  informa¬ 
tion  be  available  concerning  coal  deposits  that 
a  determination  can  be  made  with  some  degree  of 
assurance  that  a  mining  operation  will  be  an 
economic  success.  Sinclair  Mines.  Inc..  A-27160 
(August  18,  1955);  Morris  Kline.  A-27651 
(October  29,  1958);  Colorado-Ute  Electric  Asso¬ 
ciation,  Ipq.,  supra.  (Also,  see  Atlas  Corpo¬ 
ration  .  74  I.D.  76  (1967),  a  phosphate  case). 

(6)  It  is  enough  that  the  available  data  is  suffi¬ 
cient  to  determine  that  the  lands  under  consid¬ 
eration  would  require  only  limited  prospecting 
to  project  a  program  for  development,  but  would 
not  require  prospecting  for  the  purpose  of 
determining  the  presence  or  workability  of  the 
deposit.  Atlas  Corporation,  supra. 

\ 

(7)  A  coal  prospecting  permit  may  not  be  issued 
solely  in  order  to  determine  whether  coal  in 
known  deposits  is  suitable  for  a  particular 
purpose,  Virgil  V  .  Peterson.  Utah  0144507 
(January  17,  1966),  for  example,  to  determine 

the  coking  qualities  of  coal,  Malcolm  N.  McKinnon, 
et  al.,  A-29588  (August  2,  1963),  Colorado-Ute 
Electric  Association.  Inc..  A-29964  (February  20, 
1964) ,  or  to  determine  whether  deposits  are 
suitable  for  the  intended  development  of  a 
power  plant.  K.  N.  Garard.  A-29886  (November  26, 
1963) ;  Colorado-Ute  Electric  Association.  Inc. , 
A-29964  (February  20,  1964) . 

(8)  A  prospecting  permit  may  be  issued  to  determine 
the  workability  of  a  coal  deposit  although 
known  outcrops  of  coal  exist  in  the  lands, 
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Emil  Usibelli,  A  Ben  Shallit,  A -26277  (October 
2,  1951) ,  or  tne  lands  adjoin  other  lands  con¬ 
taining  known  workable  deposits  of  coal,  but 
which  themselves  are  not  known  to  contain  coal 
in  workable  quantity  and  thickness.  Clarence 
E.  Felix;  A-30197  (January  7,  1965) oM  1 J 

The  Conservation  Division  Manual  also  provides  that  if  the 
existence  of  a  leasable  deposit  is  known,  but  workability  is 
doubtful  and  the  Regional  Mining  Supervisor  believes  that 
workability  can  be  determined  by  prospecting  and  exploring 
under  special  stipulations,  he  will  recommend  a  permit  be  issu¬ 
ed  subject  to  special  stipulations  that  in  order  to  be  entitled 
to  a  preference  right  to  lease,  the  prospecting  and  exploration 
must  remove  reasonable  doubt  concerning  the  workability  of  the 
deposit  and  not  merely  further  proof  that  the  deposit  exists.  2/ 


6-  Geological  inference  to  establish  "exi stence"  or 
Mworkabili tyM .  ~ 


The  Secretary  of  the  Interior  has  held  in  Atlas_Cor£0  3/ 
that  the  determination  by  the  Geological  Survey  of  the  existence 
and  workability  of  a  phosphate  deposit  may  be  based  on  geolog¬ 
ical  inference  and  known  information  concerning  adjacent  lands, 
such  as  the  existence  of  competitive  leases  and  active  mining 
operations.  The  applicant  for  a  prospecting  permit  in  Atlas 
contended  that  a  determination  of  workability  could  not  be 
based  upon  geological  inference  alone  but  must  be  based  upon 
actual  knowledge  of  the  deposit  resulting  from  an  actual  physi¬ 
cal  examination  of  the  deposit  in  the  lands  by  means  of  drilling 
or  exploratory  work  on  the  ground.  The  Secretary  rejected 
this  argument  and  decided  that  the  Geological  Survey  may  make 


1/  Conservation  Division  Manual  $  671  3,2, 

2/  Id.  §  671-5  3C . 

3/  74  1„D,  76  (1967),  See  J.  D.  Archer,  A-30668  (Oct,  2, 

1968) .  ~ 
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a  determination  of  workability  of  a  mineral  deposit  solely 
on  geological  inference  The  Secretary  agreed  in  Atlas  that 
geological  inference  cartnot  be  used  to  establish  that  a  valu¬ 
able  deposit  has  been  discovered  within  the  area  covered  by 
a  prospecting  permit  or , to  establish  a  discovery  under  the 
mining  laws,  but  distinguished  these  situations  from  the 
situation  in  Atlas  by  stating,  with  respect  to  the  showing 
which  must  be  made  by  a  permittee  to  obtain  a  preference 
lease  and  the  showing  necessary  to  sustain  a  discovery 
under  the  mining  law: 

♦  .  .  In  each  case  the  permittee  or  claimant 

must  show  the  physical  existence  of  the  deposit 
within  the  limits  of  the  permit  or  claim  and 
demonstrate  that  it  is  valuable,  i.e.,  that  the 
extraction  is  economically  feasible  or  that  the 
deposit  warrants  a  prudent  man  in  the  further 
expenditure  of  time  and  labor  with  the  reasonable 
expectation  of  developing  a  valuable  mine.  There 
is  nothing  in  the  legislative  history  quoted  by 
the  appellant  to  justify  a  conclusion  that  the 
Department  was  intending  to  abandon  the  use  of 
geological  and  other  surrounding  and  external 
conditions  to  help  it  decide  whether  a  lease  or 
prospecting  permit  should  issue." 

The  Secretary  in  At las  also  pointed  out  that  a  prospect¬ 
ing  permit  will  not  be  issued  where  phosphate  deposits  are 
known  to  exist  in  workable  quantity  if  the  available  data  is 
sufficient  to  determine  that  the  lands  under  consideration 
would  require  only  limited  prospecting  to  project  a  program 
for  development  but  would  not  require  prospecting  for  the 
purpose  of  determining  the  presence  or  workability  of  the 
deposit.  1/  It  is  sufficient  if  a  determination  can  be  made 
with  some  degree  of  assurance  that  a  mining  operation  will  be 
an  economic  success. 


y  J°hn  D-  Archer,  A-29974  (June  16,  1964); 

Elizabeth  B.  Archer,  A-30024  (June  17,  1964);  Elizabeth 
B.  Archer,  A-30220  (Jan.  14,  1965);  William  J.  Colman,  A-30516 
(Nov.  4,  1966);  American  Nuclear  Corp . ,  A-30808  (Mar.  5,  1968) 
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The  foregoing  discussion  has  been  based  on  coal  and  phos¬ 
phate  prospecting  permit  decisions.  These  leasable  minerals 
have  statutory  provisions  relating  to  prospecting  permits 
which  differ  from  those  for  sodium,  potassium,  and  sulphur. 
There  are  few  decisions  of  the  Secretary  involving  the 
issuance  of  prospecting  permits  for  the  latter  three  minerals. 
The  Secretary  has,  however,  determined  that  lands  are  valuable 
for  sodium  1 /  and  potassium  2/  solely  on  the  basis  of  geo- 
logical.'inf  erence ,  and  it  would  appear  that  the  same  factors 
may  be  used  to  establish  a  valuable  mineral  deposit  for  these 
minerals  and  sulphur  as  have  been  used  in  the  case  of  phosphate 
and  coal.  3/ 


7 .  Classification  of  minerals  other  than  those 

leasable  under  the  Mineral  Leasing  Act  of  1920. 

« 

j 

The  Geological  Survey  states  that  the  criteria  for  differ¬ 
entiating  between  prospecting  permits  and  competitive  leases 
for  minerals  under  the  Mineral  Leasing  Act  for  Acquired  Lands 
are  the  same  as  those  prescribed  for  those  minerals  under  the 
Mineral  Leasing  Act  of  1920.  4/  This  is  clearly  the  intention 
of  the  Mineral  Leasing  Act  for  Acquired  Lands.  5/ 

The  Geological  Survey  Manuals  set  forth  no  criteria  for 
differentiating  between  prospecting  permits  and  competitive 
leases  under  mineral  leasing  laws  other  than  the  Mineral  Leas¬ 
ing  Act  of  1920  and  the  Mineral  Leasing  Act  for  Acquired 
Lands  (1947) .  Indeed,  no  mention  is  made  of  the  functions  of 
the  Geological  Survey  in  connection  with  classification  of 


\J  C.  A.  Romano,  A-27003  (Dec.  3,  1954). 

2 j  Charles  W.  Hicks,  A-27130  (June  6,  1955). 

3/  See  Conservation  Division  Manual  §  671.5.1. 

4/  Branch  Mineral  Classification  Manual  §  613.4.2. 
5/  30  U.S.C.  §§  351,  352  (1964). 

f 
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ieaBing  areas  or  determining  whether  prospecting  permits 
should  be  issued  under  these  other  mineral  leasing  laws. 

Both  prospecting  permits  and  leases  for  "hard  rock"  min¬ 
erals  are  issued  under  Section  402,  Reorganization  Plan 

N°\m  .  1946  and  under  the  mineral  leasing  law  for  "hard 
rock  minerals  on  National  Forests  in  Minnesota.  The  reg¬ 
ulations  _  implementing  each  of  these  laws  provide  that  prospect 
mg  Permits  are  authorized  to  determine  the  existence  of  and 
workability  of  mineral  deposits,  1/  and  leases  on  competi¬ 
tive  bidding  are  authorized  where  the  lands  contain  valuable 
mineral  deposits.  2/ 


Classification  actions  relating  to  mineral 
leasing .  "  “““  — — — 


.  The  Geological  Survey  is  responsible  for  continuing 
review  of  classification  programs  and,  in  cooperation  with 
Bureau  of  Land  Management,  for  initiating  classifications 
and  restorations  in  whole  or  in  part  of  previous  classifica¬ 
tions  when  available  information  and  considered  judgment 
indicate  that  the  continuance  of  such  classifications  are  no 
longer  m  the  public  interest.  3/ 

Where  a  nonmineral  entry  has  been  made  on  lands  withdrawn 
or  classified  as  containing  valuable  leasable  mineral  depos¬ 
its,  4/  The  Geological  Survey  makes  a  determination  of  whether 
the  exercise  of  the  surface  rights  would  unreasonably  inter¬ 
fere  with  operations  under  the  mineral  leasing  laws.  5/  If 


43  C-F-R-  §§  3221.2,  and  3325.3  (1968). 

2/  Id.  §§  3222.1  and  3324.3. 

3/  Branch  of  Mineral  Classification  Manual  §  611.1.2. 
4/  See  30  U.S.C.  §§  121,  122  (1964). 

5/  Branch  of  Mineral  Classification  Manual  §  612.2.1. 
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the  determination  is  that  there  will  be  an  unreasonable  inter¬ 
ference,  the  Bureau  of  Land  Management  will  reject  the  appli¬ 
cation  for  surface  entry.  1/ 

Under  the  Multiple  Mineral  Development  Act  of  1954,  2/ 
the  Geological  Survey,  in  reporting  to  the  Bureau  of  Land 
Management  on  mineral  patent  applications,  makes  a  deter¬ 
mination  of  whether  the  lands  are  known  to  be  valuable  for 
leasable  minerals  subject  to  disposition  under  the  mineral 
leasing  laws.  3/  The  Branch  of  Mineral  Classification 
Manual  erroneously  states  that  the  reservation  under  the 
Act  includes  not  only  instances  where  the  lands  are  deter¬ 
mined  to  be  valuable  for  such  minerals,  but  also  instances 
where  the  lands  are  determined  to  be  valuable  prospectively 
for  such  minerals. 


B .  Recommendations  on  mineral  leasing  matters. 


1 .  Recommendations . 


In  addition  to  reporting  on  whether  the  mineral  lands 
are  classified  as  known  to  contain  a  valuable  mineral  deposit, 
the  Geological  Survey  makes  recommendations  to  the  Land 
Office  on  matters  relating  to  applications  for  prospecting 
permits  and  leases,  applications  for  extension  of  prospect¬ 
ing  permits,  relinquishments,  and  cancellations  for  default. 
Except  for  applications  for  relief  from  payment  and  operations, 
which  are  filed  with  the  Regional  Mining  Supervisor,  all  ap¬ 
plications  are  filed  with  the  Land  Office,  which  forwards  to 
the  Regional  Mining  Supervisor  a  copy  of  the  application, 


1/  Id. 

2/  30  U.S.C.  §  521  et  seq.  (1964). 

3 J  Branch  of  Mineral  Classification  Manual  §  612.2.2. 

4/  43  C.F.R.  §§  3102.3,  3102.4  and  3.222.6-2  (1968) 
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together  with  two  copies  of  the  serial  register  sheet  relat¬ 
ing  to  the  application.  1/  After  the  Regional  Mining  Super¬ 
visor  receives  an  application  to  lease  from  the  Land  Office 
and  it  is  determined  that  the  lands  are  known  to  be  valuable 
for  the  leasable  mineral,  the  Regional  Mining  Supervisor 
prepares  a  report,  after  consultation  with  the  Regional 
Geologist,  on  matters  relating  to  geology.  A  report  on  an 
application  to  lease  containing  a  recommendation  that  the 
ands  be  ^eased  will  also  include  recommendations  on  such 
matters  as  (1)  the  leasing  units  in  which  the  lands  are  to  be 
offered  for  lease,  (2)  special  conditions  to  be  included  in 
the  lease,  (3)  royalty  provisions,  (4)  minimum  acceptable 
bonus  bid,  (5)  amount  of  bond,  (6)  rental  rate,  and  (7)  spe¬ 
cial  provisions  to  be  included  in  the  published  lease  offer. 
The  completed  report  is  then  forwarded  to  the  Regional  Geol- 
ogist  for  approval  and  comments  and  then  to  the  Chief,  Branch 
of  Mining  Operations.  The  report  is  reviewed  in  the  Branch 
o.  Mining  Operations  and  then  in  the  Branch  of  Mineral  Clas¬ 
sification,  and,  if  satisfactory,  is  forwarded  to  the  Chief, 
Conservation  Division,  who  then  sends  the  report  to  the  Land 
Office  in  the  State  where  the  lands  are  located.  2/ 


2. 


of  recommendations  of  Geological  Survey. 


The  Bureau  of  Land  Management  recognizes  in  its  Manual 
that  the  reports  of  the  Geological  Survey  on  the  value  of 
land  for  leasable  minerals  is  binding  on  the  Land  Office 
Manager.  3/  Other  recommendations  made  by  the  Geological 
Survey  have  not  always  been  accepted  by  Land  Office  Managers, 


1_/  VI  B.L„M.  Manual  §  2.5.9  (Rel.  86,  1/4/60)  (potas¬ 
sium);  icL  §  2.6.10  (Rel.  81,  9/14/59)  (phosphate);  id.  §  2.7.6. 
(Rel.  87,  2/29/60)  (sodium);  id.  §  2.9.6  (Rel.  82,  97T5/59) 
(sulphur);  id.  §  2.14.22  (Rel.  117,  5/8/63)  ("hard  rock"  min¬ 
erals  on  acquired  lands) . 

2/  Conservation  Division  Manual  §  671.4.3. 

3/  VI  B.L.M.  Manual  §  5.1.5  (Rel.  80,  9/1/59). 
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and  the  Bureau  of  Land  Management  has  issued  instructions 
that  the  Geological  Survey  information  and  recommendation 
should  be  considered  but  that  an  independent  evaluation 
should  be  made  by  him  in  determining  what  a  minimum  accept¬ 
able  bid  should  be.  1/  This  has  resulted  in  a  disagreement 
between  the  two  agencies,  which  has  previously  been  com¬ 
mented  on.  2/  The  Secretary  of  the  Interior  has  issued  no 
directive,  instruction,  or  decision  advising  the  Bureau  of 
Land  Management  and  the  Geological  Survey  as  to  the  effect 
of  the  recommendations  of  the  Geological  Survey. 


3 .  Appeals  on  issues  which  are  based  on  recommenda 

tions  of  the  Geological  Survey. 


If  the  decision  of  the  Land  Office  Manager  is  based  on 
the  recommendations  of  the  Geological  Survey  and  there  is  an 
appeal,  the  Geological  Survey  participates  by  submitting 
supplementary  recommendations.  These  recommendations  are 
requested  of  it  by  the  Office  of  Hearings  and  Appeals  in  the 
Bureau  of  Land  Management,  if  the  appeal  is  to  the  Director, 
Bureau  of  Land  Management,  and  by  the  Solicitor’s  office 
or  the  office  of  the  Assistant  Secretary  for  Public  Land 


1/  B.L.M.  Instruction  Memo  No.  67-480,  Change  1, 

March  8,  1969. 

2/  See  Memorandum  from  Russell  G.  Wayland,  Director 
Conservation  Division,  Geological  Survey  to  Karl  S.  Land- 
strom,  Staff  Assistant,  Office  of  the  Secretary  of  the  Inte¬ 
rior,  Jan.  23,  1969.  This  memorandum  is  set  out  in  Appendix  V. 
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Management  1/  if  the  appeal  is  to  the  Secretary  of  the  Inte¬ 
rior.  The  information  received  is  usually  not  transmitted  to 


1/ 

Appeals , 
1969: 


Letter  from  Ernest  F .  Horn,  Assistant  Solicitor  Land 
Office  of  the  Solicitor  to  Howard  A.  Twitty,  May  7, 


The  Solicitor  has  been  authorized  to  exercise 
the  authority  of  the  Secretary  of  the  Interior  with 
respect  to  the  disposition  of  appeals  to  the  Secre¬ 
tary  from  decisions  of  the  Director  of  the  Bureau  of 
Land  Management  and  the  Director  of  the  Geological 
Survey  in  cases  relating  to  lands  or  interested  in 
lands.  24  F.R.  1348.  The  Assistant  Secretary  for 
Public  Land  Management  and  some  other  Assistant  Secre¬ 
taries  also  have  that  authority. 

"Since  1951  the  responsibility  for  acting  on 
appeals  has  been  divided  between  the  Solicitor  (and  his 
delegates)  and  the  Secretariat.  The  Solicitor  acts 
finally  on  appeals  turning  on  questions  of  law  and 
the  Secretariat  on  appeals  turning  on  questions  of 
policy  (including  the  exercise  of  discretion). 

Decisions  to  be  signed  at  the  Secretarial  level  are 
usually  drafted  in  the  Solicitor's  office  but  normally 
only  after  the  case  has  been  referred  to  the  Assistant 
Secretary  for  Public  Land  Management  for  instructions. 

"In  the  types  of  mineral  leasing  cases  mentioned 
by  you,  involving  such  questions  as  whether  a  prospect¬ 
ing  permit  or  a  lease  should  be  issued,  what  stipula¬ 
tions  or  conditions  should  be  imposed,  etc.,  where 
the  answer  depends  on  the  technical  expertise  of 
the  Geological  Survey  or  the  determinations  of  an 
agency  administering  the  surface,  such  as  the  Forest 
Service,  the  Solicitor's  office  or  the  Assistant 
Secretary  s  office  feels  free  to  consult  with  the 
Survey  or  the  other  agency  with  respect  to  assertions 
made  by  an  appellant.  The  information  received  is 

note  continued 
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the  appellant  unless  he  requests  it.  1/ 


C .  Supervision  of  mining  operations. 


The  Branch  of  Mining  Operations  of  the  Conservation 
Division  has  the  responsibility  for  supervising  mining 


note  1  continued 


usually  not  submitted  to  the  appellant  unless  he 
requests  it.  The  degree  of  consultation  depends 
upon  the  nature  of  the  case,  the  closeness  of  the 
issue,  and  the  presentation  made  by  the  appellant. 

In  practice ,  consultations  with  the  surface  agencies 
has  been  relatively  rare.  Recourse  to  the  Geologi¬ 
cal  Survey  is  much  more  frequent. 

Our  recommendations  to  the  Geological  Survey  are 
usually  addressed  to  the  Director.  Replies  are  usually 
signed  for  the  Director  by  the  Chief  of  the  Conserva¬ 
tion  division.  Correspondence  with  the  Forest  Service 
has  not  been  frequent  enough  to  develop  a  pattern.11 

i/  lii*  ^3  C.F.R.  §  1840.0-8  (1968)  relating  to  con¬ 
tests  is  not  applicable.  This  regulation  provides: 

"(a)  Where  a  hearing  has  been  held  in  a  contest 
tne  record  made  shall  be  the  sole  basis  for  decision 
on  appeal  except  to  the  extent  that  official  notice 
may  be  taken  of  a  fact  as  provided  in  §  1850.0-8(b). 

(b)  No  decision  on  appeal  shall  be  based  upon 
any  record,  statement,  file  or  similar  document 

which  is  not  open  to  inspection  by  the  parties  to  the 
appeal." 
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operations  on  lands  under  mineral  lease.  The  present  regu¬ 
lations  are  set  forth  in  30  C.F.R.,  Part  231  (1968).  These 
regulations  are  virtually  the  same  as  the  Operating  Regula¬ 
tions  of  June  2,  1927.  The  regulations  have  been  extended 
to  deposits  of  silica  sand  and  other  nonmetallic  minerals 
within  lands  withdrawn  by  Executive  Order  No.  5105  and  to 
minerals  in  acquired  lands.  1/  These  regulations  have  not 
been  extended  to  more  recent  mineral  leasing  acts  such  as 
mineral  leasing  for  "hard  rock"  minerals  on  the  National 
Forest  lands  of  Minnesota,  2/  and  mineral  leasing  in  lands 
withdrawn  for  reclamation  purposes  within  the  Lake  Mead 
Recreation  Area.  3/  The  Conservation  Division,  Geological 
Survey,  acknowledges  that  30  C.F.R.  Part  231  (1968)  is  out 
of  date,  and  a  revision  of  the  regulations  is  in  the  drafting 
stages.  4/  These  regulations  are  now  the  basic  instructions 
by  which  the  Regional  Mining  Supervisors  are  advised  what 
should  be  done  in  connection  with  supervision  of  operations 
on  mineral  leases.  The  regulations  have  departed  from  the 
June  2,  1927  Operating  Instructions  to  state  that  effective 
July  1,  1944,  the  function  of  making  inspections  for  the 
safety  and  welfare  of  miners  under  the  regulations  was 


1/  These  are  minerals  under  the  Mineral  Leasing  Act 
for  Acquired  Lands  and  possibly  leasing  of  "hard  rock" 
minerals  under  the  authority  of  Section  402,  Reorganiza¬ 
tion  Plan  No.  3  of  1946.  The  word  "possibly"  is  used  in 
the  preceding  sentence  because  43  C.F.R.  Part  200  (1949) in¬ 
cludes  regulations  for  "hard  rock"  minerals,  but  the  title  to 
Part  231  listing  minerals  subject  to  its  provisions  and  the 
definition  of  leased  lands  in  30  C.F.R.  §  231.2  (1968)  do  not 
include  them.  30  C.F.R.  Part  231  is  very  much  out  of  date  and 
no  attempt  has  been  made  to  keep  it  up  to  date.  For  example, 
30  C.F.R.  §  231.1  (1968)  refers  to  43  C.F.R.  Part  200,  which 
was  renumbered  on  March  31,  1964,  39  Fed.  Reg.  4302. 


2/ 

3/ 

4/ 

Division , 


Act  of  June  30,  1950,  16  U.S.C.  §  508b  (1964). 

Act  of  Oct.  8,  1964,  16  U.S.C.  §  460n  (1964). 

Letter  from  Russell  G.  Wayland,  Chief,  Conservation 
to  Howard  A.  Twitty,  Feb.  26,  1969. 
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vested  in  the  Bureau  of  Mines.  Department  of  the  Interior, 
but  that  the  enforcement  of  the  regulations  remains  the 
function  of  the  Geological  Survey.  1/ 


i 

Duties  of  Regional  Mining  Supervisor. 


ParL.  231  lists  the  duties  of  the  Regional  Mining  Super¬ 
visor.  2j  Tnese  duties  all  relate  to  operations  under 
mineral  prospecting  permits  and  leases,  and  are  summarized 
as  follows:  3/ 

(1)  "To  visit  from  time  to  time  leased 
lands  where  operations  for  the  discovery  or 
mining  or  treating  of  potash,  oil  shale,  sodium, 
phosphate,  sulphur,  gold,  silver,  or  quicksilver 
are  carried  on  or  are  to  be  conducted;  to  in¬ 
spect  and  supervise  such  operations,  including 


1/  30  C.F.R.  §  231.1  (1968) . 

2/  30  C.F.R.  §  231.2  (1968)  has  the  following  defi¬ 

nitions  : 

"(a)  Mining  Supervisor  (Chief,  Mining  Branch). 
The  agent  appointed  by  and  acting  for  the  Secretary 
of  the  Interior  to  supervise  all  prospecting  and 
mining  operations  under  the  Mineral  Leasing  Acts. 

"(d)  District  mining  supervisor,  deputy  mining 
supervisor,  mining  engineer.  Any  person  appointed 
by  the  Secretary  of  the  Interior  to  supervise,  under 
the  direction  of  the  mining  supervisor,  prospecting 
and  mining  operations  under  the  regulations  in  this 
part." 

These  definitions  do  not  use  the  present  terminology.  The 
branch  is  now  called  Branch  of  Mining  Operations  and  not 
Mining  Branch.  Conservation  Division  Manual  Part  651 
Ch.  2,  Ex.  4 . 
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operations  at  accessory  plants,  for  the  purpose 
of  preventing  waste  of  mineral  substances,  or 
damage  to  formations  or  deposits  containing 
them,  and  of  promoting  the  safety,  health,  and 
welfare  of  workmen  in  accordance  with  the  pro¬ 
visions  of  the  acts;  and  to  issue,  in  accordance 
with  the  provisions  of  the  lease  and  the  regu¬ 
lations  in  this  part,  such  necessary  orders  or 
instructions  not  in  conflict  with  the  laws  of 
the  State  in  which  the  leased  lands  are  situated 
as  will  effectively  carry  out  the  purposes  afore¬ 
mentioned  . M 

(2)  "To  make  reports  to  the  Director  of  the 
Geological  Survey  and  to  the  Secretary  of  the 
Interior  as  to  the  general  condition  of  the  leased 
property  and  the  manner  in  which  operations  are 
being  conducted  and  orders  or  instructions  are 
being  complied  with,  and  to  submit  from  time  to 
time  information  and  recommendations  for  safe¬ 
guarding  and  protecting  the  lives  and  health  of 
the  employees,  the  property,  the  minerals,  and 
the  mineral -bearing  formations." 

(3)  "To  prescribe,  subject  to  the  approval 
of  the  Secretary  of  the  Interior,  the  manner  and 
form  in  which  all  records  of  operations,  reports, 
and  notices  shall  be  made." 

(4)  "To  obtain  and  check  the  records  of 
production  of  minerals  from  the  leased  lands  and 
to  report  at  the  end  of  each  quarter  the  amount 
of  production  and  the  value  of  accrued  rentals 
and  royalties  chargeable  to  each  lease." 

The  regulation  states  that  he  will  perform  these  duties 
under  the  direction  of  the  Director  of  the  Geological  Survey.  1/ 
Actually,  he  is  under  the  direction  of  the  Chief  of  the  Branch 
of  Mining  Operations,  who  has  been  delegated  the  responsibility 


1/  Id. 
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for  supervision  of  operations  and  activities  for  the  prospect¬ 
ing,  development,  and  production  of  various  leasable  miner¬ 
als.  1/  Each  of  the  lease  forms  provides  that  the  lessee  is 
subject  "to  all  reasonable  regulations  of  the  Secretary  of  the 
Interior  now  or  hereafter  in  force,  when  not  inconsistent 
with  any  express  and  specific  provisions  herein,  which  are 
made  a  part  hereof."  2/  The  regulations  provide  that  the 
lessee  has  the  general  obligation  to  comply  with  the  terms 
of  the  laws,  the  lease,  and  the  regulations,  and  "to  the 
written  instructions  of  the  mining  supervisor  and  his 
subordinates" .  3/ 


2 .  Royalty  provisions. 


The  lease  forms  for  all  nonfuel  minerals  under  the 
Mineral  Leasing  Act  of  1920  provide  that  rentals  and 
royalties  shall  be  paid  to  the  appropriate  Regional  Min¬ 
ing  Supervisor  of  the  Geological  Survey  when  the  lease 
becomes  productive  and  that  all  reports  concerning  opera¬ 
tions  under  the  lease  will  be  filed  with  him.  The 
regulations  provide  that  the  lessee  must  maintain  books 
of  account  which  will  contain  prescribed  information  on 
production  and  sales,  4/  and  that  these  books  of  account 
may  be  audited  semiannually  or  at  such  other  times  as  may 
be  directed  by  the  United  States,  by  certified  public 
accountants  approved  by  the  United  States  and  at  the  expense 
of  the  lessee.  The  regulations  require  that  the  United 
States  be  furnished  a  free  copy  of  the  audit  within  30  days 


1/  Conservation  Division  Manual  §  651.2.1. 

2 J  The  lease  forms  are  set  out  in  Appendix  VI.  The 

language  of  the  lease  forms  is  subject  to  the  criticism 
that  it  attempts  to  make  a  part  of  the  lease  regulations 
"hereafter  in  force" . 


3/ 

30  C.F.R. 

§  231.4  (1968). 

4/ 

Id.  §  231. 

.26. 
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after  completion.  1 J  The  lease  forms  provide  that  the  United 
States  may  inspect  the  account  books  of  the  lessee  and  make 
copies  and  extracts  from  any  books  and  records. 

The  approved  nonfuel  lease  forms  each  has  a  blank  where 
the  Land  Office  inserts  the  amount  of  royalty  to  be  charged. 
Under  the  mineral  Leasing  Act  of  1920  and  the  Mineral  Leas- 
ing  Act  for  Acquired  Lands  (1947)  there  is  a  statutory 
minimum  royalty  that  must  be  charged.  In  the  case  of  phos¬ 
phates  or  phosphate  rock  and  associated  or  related  minerals, 
the  royalty  is  not  less  than  5%  of  the  gross  value;  2/  in 
the  case  of  sodium  and  potassium  the  royalty  is  not  less 
than  27o  of  the  quantity  or  gross  value  of  the  output  of  the 
mineral  compound  and  other  related  products  at  the  point  of 
shipment  to  market;  3/  in  the  case  of  sulphur,  a  royalty  of 
57o  of  the  quantity  or  gross  value  of  the  output  of  sulphur 
at  the  point  of  shipment  to  market.  4/ 


1/  30  C.F.R.  §  231.28  (1968)  .* 

2/  30  U.S.C.  §  212  (1964) . 

V  Id.  §  262  (sodium)  and  §  283  (potassium).  Section 
24  of  the  Mineral  Leasing  Act  of  1920,  as  originally  enacted, 
provided  that  the  royalty  on  sodium  leases  should  be  not  less 
than  1/8  the  amount  or  value  of  production,  but  this  was 
changed  by  the  Act  of  Dec.  11,  1928,  ch.  19,  435  Stat.  1019. 
30  U.S.C.  §  262  provides  that  nothing  in  the  mineral  leasing 
law  shall  prohibit  the  mining  and  sale  of  sodium  compounds 
under  potassium  leases,  nor  the  mining  and  sale  of  potassium 
compounds  as  a  by-product  from  sodium  leases.  30  U.S.C. 

§  284  provides  that  if  the  interest  of  the  government  and  of 
the  lessee  will  be  served  thereby,  potassium  leases  may  in¬ 
clude  covenants  providing  for  the  development  by  the  lessee 
of  chlorides,  sulphates,  carbonates,  borates,  silicates,  or 
nitrates  of  sodium,  magnesium,  aluminum,  or  calcium,  as¬ 
sociated  with  potassium  deposits  on  terms  and  conditions 
not  inconsistent  with  the  sodium  provisions . 

4/  30  U.S.C.  §  272  (1964) . 
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The  nonfuel  lease  forms  under  the  Mineral  Leasing  Act 
of  1920  and  the  form  for  leasing  "hard  rock"  minerals  on 
acquired  lands  each  provides  that  "the  Secretary  of  the 
Interior  may  establish  reasonable  minimum  values  for  the 
purposes  of  computing  royalty  on  any  of  the  leased  deposits, 
due  consideration  being  given  to  the  highest  price  paid  for’ 
a  part  or  a  majority  of  the  production  of  like  quality  pro¬ 
ducts  from  the  same  general  area,  the  price  received  by  the 
lessee,  the  posted  price,  and  other  relevant  matters."  1/ 
This  provision  was  construed  in  United  States  v.  Southwest 
Potash  Corp . ,  2/  and  the  Secretary's  interpretation  was 
upheld.  In  reaching  this  conclusion,  the  court  stated: 

"We  start  with  the  proposition  about  which 
there  is  no  dispute,  namely  that  the  Secretary's  ‘ 
construction  of  the  lease  contract  in  the  light 
of  the  applicable  statute  and  implementing  regu¬ 
lations  is  entitled  to  great  respect.  Indeed, 
if  the  Secretary's  interpretation  is  an  'admis¬ 
sible  one,'  we  are  bound  to  honor  it,  even  though 
we  would  have  initially  entertained  a  different 
view  of  it.  See  Udall  v.  Tallman,  380  U.  S.  1, 

85  S.C.  792,  13  L.  Ed.  (2d)  616,  and  cases  cited. 

If,  therefore,  the  statutory  words  of  the  lease 
contract,  'gross  value  of  the  output  of  potassium 
compounds  .  .  .  at  point  of  shipment  to  market' 
can  reasonably  be  construed  to  mean  only  a  treated 


\J  30  C.F.R.  §  231.27  (1968)  provides: 

"The  sale  price  basis  for  the  determination  of  the 
rates  and  amount  of  royalty  shall  not  be  less  than  the 
highest  and  best  obtainable  market  price  of  the  ore  and 
mineral  products,  at  the  usual  and  customary  place  of 
disposing  of  them  at  the  time  of  sale,  and  the  right  is 
reserved  to  the  Secretary  of  the  Interior  to  determine 
and  declare  such  market  price,  if  it  is  deemed  necessary 
by  him  to  do  so  for  the  protection  of  the  interests  of 
the  lessor." 

2/  352  F . 2d  113  (10th  Cir.  1965). 
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product  suitable  for  sale  in  an  established  market, 
we  must  accept  this  construction  of  the  lease  even 
though  the  Secretary  may  have  otherwise  defined 
the  same  or  similar  language  at  some  other  time 
in  some  other  context.” 

This  quotation  illustrates  how  leases  with  the  United  States 
receive  a  different  interpretation  than  that  governing  leases 
between  private  parties.  1/  Such  a  rule  of  intepretation  is, 
of  course,  applicable  not  only  to  the  royalty  provision  but 
to  all  other  lease  provisions.  Sin-e  the  United  States,  in 
leasing  its  mineral  deposits,  is  acting  in  a  proprietary 
capacity,  the  advisability  of  affording  it  a  more  favorable 
rule  of  lease  interpretation  may  be  open  to  question. 

Each  of  the  four  nonfuel  lease  forms,  except  the  phos¬ 
phate  lease  form,  provides  that  at  the  option  of  the  govern¬ 
ment,  instead  of  royalty  being  paid  in  cash,  royalty  may  be 
taken  in  kind  by  notice  given  the  lessee,  prior  to  March  1, 
that  delivery  of  royalty  products  will  be  required  begin¬ 
ning  June  1  of  that  year  for  a  stated  period  not  exceeding 
twelve  months.  The  royalty  provision  of  the  lease  sets 
forth  when  royalty  is  taken  in  kind  and  how  delivery  will 
be  made.  The  lessee  may  be  required  to  hold  the  products 
taken  in  kind  in  storage  for  not  more  than  60  days,  and  will 
not  be  responsible  for  loss  or  destruction  of  the  royalty 
product  in  storage  from  causes  over  which  he  has  no  control. 

Regulations  implementing  Section  402,  Reorganization  Plan 
No.  3  of  1946,  2/  and  the  statute  providing  for  "hard  rock” 
leases  on  the  National  Forests  of  Minnesota  3/  provide  that 


1/  See  Restatement,  Contracts  §  236(d):  "Where  words 
or  other  manifestations  of  intention  bear  more  than  one  reason¬ 
able  meaning  an  interpretation  is  preferred  which  operates  more 
strongly  against  the  party  from  whom  they  proceed,  unless  their 
use  by  him  is  prescribed  by  law.” 

2/  43  C.F.R,  §  3221.4  (1968) . 

3/  Id-  §§  3323.1-7,  3323.2-5,  3324,5-3,  and  3328.3. 
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royalty  rates  will  be  established  on  an  individual  case  basis. 
No  minimum  royalty  is  fixed  by  regulation.  Mineral  leasing 
regulations  implementing  other  minor  mineral  leasing  acts 
establish  a  minimum  royalty  not  less  than  2%  of  the  amount  or 
value  of  the  minerals  mined.  1_/ 

3 .  Minimum  production  obligation . 


The  lease  forms  require  that,  except  when  operations  are 
interrupted  by  strikes,  the  elements,  or  casualties  not  attrib 
utable  to  the  lessee,  the  production  must  commence  by  a  pre¬ 
scribed  time.  This  time  is  prescribed  in  the  lease  forms  as 
the  beginning  of  the  sixth  year  for  sodium,  sulphur,  and  potas 
sium,  and  the  beginning  of"  the  fourth  year  for  phosphate.  The 
date  is  left  blank  in  the  ’’hard  rock”  lease  form  for  acquired 
lands.  The  phosphate  lease  form  provides  that  the  lessee,  at 
any  time  prior  to  the  end  of  the  thirtieth  month  of  the  lease, 
may  petition  the  Regional  Mining  Supervisor  to  have  the  mini¬ 
mum  production  figure  changed  to  a  lesser  figure,  and  the 
lease  form  for  ’’hard  rock”  minerals  on  acquired  lands  autho¬ 
rizes  the  representative  of  the  Geological  Survey  to  grant 
reasonable  extensions  of  time  for  the  commencement  of  pro¬ 
duction.  All  lease  forms  provide  that  failure  to  commence 
and  maintain  production  as  provided  makes  the  lessee  liable 
for  payment  of  the  minimum  royalty.  The  present  phosphate, 
potassium,  and  sodium  lease  forms  require  a  rental  payment 
of  $1  an  acre  beginning  the  sixth  year  in  sodium  and  potassium 
leases  and  beginning  the  fourth  year  in  phosphate  leases.  Thi 
rental  payment  is  required  by  the  Mineral  Leasing  Act  of  1920. 
The  law  provides,  however,  that  this  rental  will  be  applied 
against  royalties  accruing  during  the  year.  2/  The  lease 
forms  providing  for  minimum  production  state  that  the  mini¬ 
mum  royalty  will  be  $1  an  acre  payable  at  the  end  of  the 
lease  year  if  there  has  been  no  production  during  the  lease 
year  or  the  difference  between  $1  an  acre  and  the  earned 


V  Id.  §§  3323  1-7,  3323.2-5,  3324.5-3,  and  3328.3. 

2/  30  U.S.C.  §  212  (1964) (phosphates) ;  id.  §  262  (so¬ 

dium)  ;  id.  §  283  (potassium) . 


t 
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royalty  for  the  lease  year  if  the  earned  royalty  is 
less  than  $1  an  acre.  Since  rental  payments  are  credit¬ 
ed  on  royalty,  the  effect  is  that  the  lessee  pays  rental 
of  $1  a  year  in  advance,  which  he  may  use  as  a  credit  on 
the  royalty  obligation,  so  that  he  does  not  commence  pay¬ 
ing  royalty  until  after  the  earned  royalty  has  exceeded 
$1  an  acre  for  the  year. 


4 •  Relief  from  payment  and  operations  obligations. 


There  are  two  types  of  relief  which  may  be  available 
to  nonfuel  mineral  lessees  under  the  Mineral  Leasing  Act 
of  1920,  the  Mineral  Leasing  Act  for  Acquired  Lands  (1947), 
Section  402,  Reorganization  Plan  No.  3  of  1946,  and  the 
statute  providing  for  leasing  on  the  National  Forests  of 
Minnesota . 

The  two  types  of  relief  are  (1)  the  waiver,  suspension, 
or  reduction  of  the  rental  or  minimum  royalty  or  the  reduc¬ 
tion  of  the  royalty  under  a  mineral  lease,  when  it  is 
determined  that  it  is  necessary  to  promote  development  or 
that  the  leases  cannot  be  successfully  operated  under  the 
terms  provided  therein,  1/  and  (2)  the  authorization  of  the 
suspension  of  operations  and  production.  2/ 


1/  43  C.F.R.  §§  3102.3  and  3222.6-2(b)  (1968).  The 

express  statutory  authority  for  such  relief  relates  only  to  phos 
phate,  potassium,  sodium  and  sulphur  leases.  30  U.S.C.  §  209 
(1964)  . 

2/  43  C.F.R.  §§  3102.4  and  3222.6-2(a)  (1968).  The  ex¬ 

press  statutory  authority  for  such  relief  relates  only  to  phos¬ 
phate,  potassium,  and  sodium  leases.  30  U.S.C.  §  212  (1964) 
(phosphate);  id.  §  283  (potassium);  id.  §  209  (sodium,  phosphate 
and  potassium) .  43  C.F.R.  §  3102.4  does  not  state  the  reason 
for  allowing  such  a  suspension  from  operations,  but  30  U.S.C.  §§ 
212  (phosphate)  and  283  (potassium)  state  that  a  suspension  may 
be  granted  when  market  conditions  are  such  that  the  lease  cannot 
be  operated  but  at  a  loss,  and  30  U.S.C.  §  209  provides  that  a 
suspension  of  operations  may  be  granted  in  the  interest  of 
conservation . 
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The  authority  to  grant  relief  by  waiver,  suspension, 
or  reduction  of  rental  or  minimum  royalty,  or  reduction  of 
royalty  has  been  delegated  to  the  Bureau  of  Land  Manage¬ 
ment  subject  to  the  concurrence  of  the  Geological  Survey.  1 J 
This  authority  has  not  been  delegated  to  the  field  by  the 
Geological  Survey  but  has  been  so  delegated  by  the  Bureau 
of  Land  Management  in  the  case  of  nonfuel  minerals.  2/ 

The  authority  to  grant  the  suspension  of  operations  and 
production,  which  does  not  require  concurrence  of  the 
Bureau  of  Land  Management,  has  been  delegated  by  the  Geo¬ 
logical  Survey  to  the  Regional  Mining  Supervisor  3/  with 
right  of  appeal  by  any  aggrieved  person  to  the  Director  of 
the  Geological  Survey  and  then  to  the  Secretary  of  the 
Interior.  4/ 

The  regulations  implementing  the  Mineral  Leasing  Act 
of  1920  set  forth  in  some  detail  the  information  that  must 
be  included  in  an  application  for  a  waiver,  suspension,  or 
reduction  of  rental  or  minimum  royalty  or  reduction  in 
royalty.  The  application  must  be  filed  with  the  Regional 
Mining  Supervisor.  It  must  contain  a  complete  history  of 
production  over  the  previous  twelve  months,  a  detailed 
explanation  of  why  minimum  production  was  not  obtained,  and 
a  detailed  statement  of  expenses  and  income  from  the  leased 
property.  If  there  are  royalties  paid  to  others,  the 
application  must  state  the  amount  of  payments  out  of 


1/  Order  No.  2583,  as  amended,  17  Fed.  Reg*  7513  (1952); 
Branch  of  Mining  Operations  Manual  §  625.1.1  (Rel.  No.  1, 

6/9/61)  . 

2/  Bureau  Order  No.  701,  §  1.6(b)(2),  as  amended  by 
Amendments  1  through  5.  Order  No.  701,  29  Fed. Reg.  10526 
(1964);  Amendment  No.  1,  22  Fed. Reg.  18393  (1964);  Amendment 
No.  2,  31  Fed. Reg.  6594  (1966);  Amendment  No.  3,  32  Fed. Reg. 

4176  (1967);  Amendment  No.  4,  32  Fed. Reg.  4176  (1967)  and 
Amendment  No.  5,  33  Fed. Reg.  10578,  15484  (1968). 

3/  Survey  Order  218,  Amendment  1,  Nov.  3,  1955,  20 
Fed. Reg.  8427  (1955). 

4/  Departmental  Manual  §  220.4.2  (Rel.  No.  1026*  4/1/68). 
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production  and  what  efforts  have  been  made  to  reduce 
them.  The  applicant  must  file  agreements  between  the 
holders  of  the  lease  and  royalty  holders  to  a  permanent 
reduction  of  all  other  royalties  from  the  leasehold  to 
an  aggregate  not  in  excess  of  one -half  the  Government 
royalties.  1/ 

The  regulation  applicable  to  leases  issued  under 
Section  402,  Reorganization  Plan  No.  3  of  1946  and  to 
the  leases  in  the  National  Fofests  of  Minnesota  2 J  is 
very  brief,  stating  only  that  "the  Secretary,  in  the 
interest  of  conservation  of  natural  resources,  may  suspend 
all  operating  and  producing  requirements  and  waive,  suspend, 
or  reduce  the  rental  or  minimum  royalty."  3/ 

The  regulation  implementing  the  authority  to  suspend 
operations  and  production  on  leases  issued  under  the 
Mineral  Leasing  Act  of  1920  provides  that  applications 
will  be  filed  with  the  Regional  Mining  Supervisor,  who 
is  authorized  to  act  on  applications  as  well  as  terminate 
suspensions  which  have  been  granted.  The  regulation  does 
not  specify  what  must  be  contained  in  the  application, 
but  does  state  the  effect  of  a  suspension.  The  term  of 
the  lease  is  extended  by  the  period  of  the  suspension  and 
any  suspension  takes  effect  at  the  time  specified  in  the 
direction.  Rental  and  minimum  royalty  payments  are 
suspended  during  the  period  of  suspension  of  operations 
and  production,  and  the  minimum  annual  production 
requirement  of  a  lease  is  proportionately  reduced  for 
the  portion  of  the  lease  year  for.  which  suspension  of 
operations  and  production  is  granted  in  the  interest  of 
conservation.  4/ 


1/  43  C.F.R.  §  3102.3  (1968) . 

2/  See  id.  §  3325.3. 

3/  Id.  §  3222.6-2. 

4/  Id.  §  3102.4. 
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The  regulation  applicable  to  suspension  of  opera¬ 
tions  and  production  on  leases  for  ’’hard  rock"  minerals 
under  Section  402,  Reorganization  Plan  No.  3  of  1946  is 
very  brief .  It  provides  that  the  application  showing  a 
need  for  a  suspension  must  be  filed  in  the  office  of 
the  Regional  Mining  Supervisor  and  a  copy  filed  in  the 
Land  Office.  1 J  The  Regional  Mining  Supervisor  is 
authorized  to  grant  the  suspension,  which  will  specify 
the  period  of  suspension.  A  rental  in  lieu  of  a  royalty 
of  not  less  than  $1.00  an  acre  must  be  paid  during  the 
period  of  the  suspension.  2/ 

Undoubtedly  the  reasons  that  the  authority  to  waive, 
suspend,  or  reduce  the  rental  or  minimum  royalty  or  reduce 
the  royalty  has  not  been  delegated  to  the  Regional  Mining 
Supervisor  but  requires  the  concurrence  of  the  Bureau  of 
Land  Management  and  the  Director,  Geological  Survey,  are 
that  such  authority  is  to  be  used  sparingly,  and  that  the 
United  States,  by  such  action,  waives  a  right  to  receive 
money  which  the  lessee  has  agreed  to  pay  in  rental  and 
royalty.  Under  the  Mineral  Leasing  Act  of  1920,  as 
amended.  Congress  expre-ssly  authorized  the  suspension, 
waiver,  or  reduction  of  rents  or  royalties.  3/  Section 
402,  Reorganization  Plan  No.  3  of  1946  and  the  leasing 
acts  cited  in  this  Plan  do  not  expressly  grant  such 
authority .  Yet  by  regulation,  the  Secretary  of  the 
Interior  asserts  the  authority  to  grant  this  relief.  4/ 

If  the  Secretary  of  the  Interior  has  the  authority  to 
grant  this  relief  with  respect  to  leases  issued  under 


1/  Id.  §  3222.6-2. 

2/  Survey  Order  218,  Amendment  No.  1,  Nov.  3,  1955 
20  Fed  Reg.  84  27  (1955)  . 

3/  30  U.S.C.  §  209  (1964).  This  authority  was 

granted  for  oil  and  gas  by  Act  of  Aug.  8,  1946,  ch.  916, 

§  10,  60  Stat.  957,  and  later  extended  to  nonfuel  min¬ 
erals  by  Act  of  June  3,  1948,  ch„  379  §  7,  62  Stat.  291. 

4/  43  C.F.R.  §  3222,6-2  (1968). 


852 


Section  402,  Reorganization  Plan  No.  3  of  1946,  then 
there  was  no  need  for  Congress  in  1948  to  enact  the 
special  provision  in  the  Mineral  Leasing  Act  of  1920 
granting  him  this  authority  with  respect  to  leases  under 
the  1920  Act.  Moreover,  if  he  has  authority  to  grant  this 
relief  in  the  absence  of  special  statutory  provisions, 
his  authority  under  any  mineral  leasing  law  on  matters 
relating  to  leasing  must  be  virtually  unlimited  in  the 
absence  of  express  statutory  limitations.  The  treat¬ 
ment  by  statute  and  regulation  of  the  authority  to 
grant  relief  with  respect  to  leases  issued  under  the 
Mineral  Leasing  Act  of  1920  and  under  Section  402,  Re¬ 
organization  Plan  No.  3  of  1946,  illustrates  a  problem 
that  exists  under  the  mineral  leasing  laws.  Section 
402,  Reorganization  Plan  No.  3  of  1946,  does  not  author¬ 
ize  the  issuance  of  mineral  leases  but  merely  transferred 
the  mineral  leasing  functions  under  the  statutes  cited 
in  the  Plan  from  the  Secretary  of  Agriculture  to  the 
Secretary  of  the  Interior.  The  leasing  provisions  of 
all  these  statutes  are  very  sketchy.  On  the  other  hand 
the  Mineral  Leasing  Act  of  1920  has  provisions,  not 
only  authorizing  the  granting  of  relief  to  lessees  but 
also  dealing  with  many  other  mineral  leasing  matters, 
which  provide  an  administrator  some  guidelines  upon 
which  to  issue  regulations.  If  leasing  under  Section 
402  and  the  very  brief  leasing  statutes  is  continued, 
what  guidelines  or  standards  will  the  Secretary  of  the 
Interior  or  any  other  administrative  agency  follow  in 
implementing  these  sketchy  statutes  with  regulations? 

Lessees  have  the  same  problems  under  such  statutes  that 
they  have  under  the  more  widely  used  mineral  leasing 
laws.  No  doubt  the  need  for  authority  in  special  cases 
to  waive,  suspend,  or  reduce  the  rental  or  minimum 
royalty  prompted  the  regulation  recognizing  the  author¬ 
ity  of  the  Secretary  of  the  Interior  with  respect  to 
leases  issued  under  Section  402  of  the  Reorganization 
Plan  No.  3  of  1946,  but  there  are  minor  mineral  leasing 
laws  with  respect  to  which  this  authority  has  not  been 
recognized  by  regulation.  If  leasing  under  these  laws 
is  to  be  continued,  it  would  appear  that  there  are  three 
possible  solutions: 

(1)  Detail  at  length,  in  each  leasing  act,  the  stand¬ 
ards  which  Congress  intends  be  used  in  administering  the  act. 
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(2)  Grant  the  broad  authority  to  the  administrator 
to  administer  leasing  as  he  deems  in  the  best  interest  of 
the  United  States. 

(3)  Establish  legislative  standards  for  all  leases 
by  a  single  act  of  Congress. 

5 .  Plats,  reports  and  maps  to  be  furnished  to 

the  Regional  Mining  Supervisor  by  the  lessee. 


The  obligation  to  furnish  plats,  reports,  maps,  and 
other  data  is  provided  for  in  the  lease  forms  and  in  the 
regulations.  1/  Some  of  the  obligations  are  only  in  the 
lease  forms  and  some  only  in  the  regulations,  while  others 
are  in  both  the  lease  forms  and  regulations.  2/  The 
following  is  the  information  that  may  be  required: 

(1)  A  plat  showing  development  work  and  improvements 
on  the  leased  lands,  to  be  furnished  at  such  times  and  in 
such  form  as  may  be  prescribed.  3/ 

(2)  A  report  with  respect  to  stockholders,  investment 
depreciation,  and  costs.  4/ 

(3)  A.  monthly  report  of  production.  5/ 


1/  30  C.F.R.  Part  231  (1968). 

2/  See  chapter  26  of  this  Study  for  a  discussion  of 
the  recently  adopted  regulations  for  mined  land  reclama¬ 
tion,  which  have  imposed  additional  obligations  to  furnish 
plats,  reports,  maps,  and  other  data. 


3/ 


Lease  Forms. 


i 


(4)  Maps  and  plans  showing  the  proposed  mining  methods 
and  the  plant  layout.  These  maps  and  plans  must  be  submitted 
for  approval  prior  to  beginning  actual  commercial  mining 
operations,  and  will  be  modified  as  required  by  the  Regional 
Mining  Supervisor.  If  subsequent  operations  require  a  radical 
departure  from  the  approved  maps  ard  plans,  supplementary  maps 
and  plans  must  be  submitted  for  approval  with  a  statement  of 
reasons  for  the  change.  1 / 

(5)  Maps  of  underground  workings  prepared  in  accordance 
with  the  government  requirements.  These  maps  must  be  main¬ 
tained  and  a  copy  must  be  furnished  to  the  Regional  Mining 
Supervisor  every  six  months.  2 J 

(6)  Other  maps  showing  the  surface  boundaries,  improve¬ 
ments  and  topography  and  the  geological  conditions.  These  maps 
must  be  prepared  as  the  Regional  Mining  Supervisor  may  deem 
necessary.  3/ 

(7)  Core  and  test  hole  records.  The  lessee  must  submit 
promptly  to  the  Regional  Mining  Supervisor  seven  copies  of  all 
core  or  test  hole  records.  The  core  must  be  available  for 
inspection.  The  Regional  Mining  Supervisor  is  entitled  to  cut 
the  core  and  receive  samples  upon  request.  4 / 


6 .  Welfare,  safety,  and  mining  methods. 


The  Mineral  Leasing  Act  of  1920  has  always  provided: 

’’Each  lease  shall  contain  provisions  for  the 
purpose  of  insuring  the  exercise  of  reasonable  diligence. 


1/  30  C.F.R.  §  231.5  (1968) . 

2/  Id.  §  231.6. 

3/  Id. 

4/  Id.  §  231.8. 
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&nd  care  in  the  operation  of  said  property j  a 
provision  that  such  rules  for  the  safety  and  welfare 
of  the  miners  and  for  the  prevention  of  undue  waste 
as  may  be  prescribed  by  said  Secretary  shall  be 
observed,  including  a  restriction  of  the  workday  to  not 
exceeding  eight  hours  in  any  one  day  for  underground 
workers  except  in  cases  of  emergency;  provisions  pro¬ 
hibiting  the  employment  of  any  boy  under  the  age  of 
sixteen  01  the  employment  of  any  girl  or  woman,  with¬ 
out  regard  to  age1,  in  any  mine  below  the  surface; 
provision  securing  the  workmen  complete  freedom  of 
purchase;  provision  requiring  the  payment  of  wages 
at  least  twice  a  month  in  lawful  money  of  the  United 
States,  and  providing  proper  rules  and  regulations 
to  insure  the  fair  and  just  weighing  or  measurement 
of  the  coal  mined  by  each  miner  and  such  other  pro¬ 
visions  as  he  may  deem  necessary  to  insure  the  sale 
of  the  production  of  such  leased  lands  to  the  United 
States  and  to  the  public  at  reasonable  prices,  for 
the  protection  of  the  interests  of  the  United  States , 
for  the  prevention  of  monopoly,  and  for  the  safe¬ 
guarding  of  the  public  welfare."  1/ 

The  provisions  required  to  be  included  in  every  lease,  as 
provided  in  the  foregoing  statute,  fall  in  the  following  four 
categories: 

(1)  Provisions  requiring  the  operation  of  the  lease  in  a 
minerlike  manner. 

(2)  Provisions  for  the  protection  of  the  safety  of  the 
miners . 

(3)  Other  provisions  for  the  general  welfare  of  the 
miners,  such  as  hours  of  work  underground. 

(4)  Provisions  for  the  protection  of  the  general  public 
in  such  matters  as  prices  for  the  mined  products  and  protec¬ 
tion  from  monopoly 


1/  30  U.S.C.  §  187  (1964) 

.1 
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As  required  by  the  1920  Act,  these  provisions  are  in  the 
nonfuel  mineral  lease  forms  for  phosphate,  potassium,  sodium, 
and  sulphur . .  In  addition,  the  first  two  listed  categories 
are  covered  in  the  regulations,  particularly  those  regulations 
relating  to  protection  against  mine  hazards.  These  regulations 
are  contained  in  30  C.F.R.,  Part  231  (1968),  and  the  Regional 
Mining  Supervisor  has  the  responsibility  for  their  enforcement, 
but  since  July  1,  1944,  the  function  of  making  inspections  for 
the  health  and  safety  of  miners  has  been  in  the  Bureau  of 
Mines.  1/  The  regulations  provide  that  the  lessee  will  main¬ 
tain  and  operate  the  mine  in  a  good  minerlike  manner  2/  and  in 
a  manner  to  yield  the  ultimate  maximum  recovery  of  the  mineral 
deposits.  3/  Milling  operations  must  be  in  accord  with  the 
most  approved  practices  4/  and  waste  from  mining  and  milling 
operations  must  be  disposed  of  so  as  not  to  obstruct  any  right 
of  way  or  stream  or  cause  any  public  or  private  damage.  5/ 

The  regulations  require  that  all  working  places  be  visited  at 
least  once  during  each  shift  by  a  mine  foreman  or  his  assistants, 
that  there  be  adequate  timbering,  6j  and  that  special  measures 
be  taken  for  safety  and  for  the  protection  of  those  minerals 
such  as  potassium  which  are  soluble  in  water.  7/  The  regulations 
relating  to  protection  against  mine  hazards  include  regulations 
for  adequate  protection  of  employees  from  dust,  fumes,  and  acids 
in  the  mining  and  milling  of  ores,  8_/  and  for  adequate 


1/  30  C.F.R.  §  231.1  (1968) . 

2/  Id.  §  231.12. 

3/  Id.  §  231.13. 

4/  Id.  §  231.24. 

5/  Id.  §  231.25. 

6/  Id.  §  231.15. 

7/  Id.  §  231.16. 

8/  Id.  §  231.17 
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ventilation  in  an  underground  mine.  1/  Other  regulations 
cover  inflammable  gas  and  dust,  2/  explosives,  3/  elec¬ 
tricity,  4/  fire  protection,  5/  and  escape  ways.  8/ 

The  Regional  Mining  Supervisor  and  his  subordinates 
are  entitled  to  inspect  the  mining  property  at  any 
reasonable  hours,  either  day  or  night,  for  the  purpose  of 
observing  the  surface  and  underground  conditions,  survey¬ 
ing,  estimating  the  amount  of  ore  or  mineral  product  mined, 
and  to  study  the  methods  of  mining  that  are  or  were 
followed.  _7/ 

If  the  lessee  fails  to  comply  with  the  regulations  or 
with  any  orders  or  instructions  of  the  Regional  Mining 
Supervisor  or  his  authorized  representatives,  the  Regional 
Mining  Supervisor,  by  a  written  order,  may  require  that  all 
operations  be  suspended  until  the  lessee  complies  with  the 
regulations  or  orders,  or  until  such  order  of  suspension  has 
been  revoked.  The  lessee  has  the  right  to  appeal  the  order 
of  suspension  within  30  days  from  its  issuance.  8/ 

A  question  arises  as  to  whether  the  United  States  has 
any  liability  if  representatives  of  the  Bureau  of  Mines  are 
negligent  in  making  inspections  or  the  Regional  Mining 
Supervisor  is  negligent  in  supervising  the  mining  operations 


1/ 

Id. 

§ 

231, 

.18. 

2/ 

Id. 

§ 

231, 

.19. 

3/ 

Id. 

§ 

231, 

.20. 

4/ 

Id. 

§ 

231. 

.21. 

5/ 

id. 

§ 

231. 

.22. 

6/ 

Id. 

§ 

231. 

.23. 

7/ 

Id. 

§ 

231 . 

.29. 

8/ 

Id. 

§ 

231. 

.32. 
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and,  as  a  result,  either  injuries  or  property  damage  is  sus¬ 
tained.  Efforts  have  been  and  are  now  being  made  to  hold  the 
United  States  liable  under  the  Federal  Tort  Claims  Act  JL/  for 
such  alleged  negligence  involving  mineral  leases.  2/  Even  if 


1/  28  U.S.C.  §§  2674,  2680  (1964). 

2/  Davidson  v.  Texas  Gulf  Sulphur  Co.,  No.  C38-64  (D. 
Utah) .  This  case  was  settled,  with  the  United  States  con¬ 
tributing  nothing  to  the  settlement.*  Letter  from  Draper, 
Sandack  &  Saperstein,  counsel  for  plaintiffs,  to  Howard  A. 
Twitty,  Sept.  25,  1968.  Davidson  vc  Texas  Gulf  Sulphur  Co. 
involved  an  underground  explosion  in  a  potassium  mine 
covering  a  mineral  deposit  leased  from  the  United  States  by 
Texas  Gulf  Sulphur.  Several  employees  of  a  contractor  of  Texas 
Gulf  Sulphur  were  killed  and  actions  were  brought  against 
Texas  Gulf  Sulphur  and  against  the  United  States  under  the 
Federal  Tort  Claims  Act,  alleging  that  Texas  Gulf  Sulphur 
constructed,  controlled,  and  operated  the  mine  as  lessee  of 
public  lands  and  that  the  Government  negligently  performed 
or  failed  to  perform  its  duties  of  inspection  and  supervision. 
The  United  States  filed  a  Motion  to  Dismiss,  contending  that 
the  Mineral  Leasing  Act  of  1920  imposed  no  duties  on  the  part 
of  the  United  States  to  employees  of  lessee  or  their  contrac¬ 
tors.  The  United  States  relied  on  United  States  v.  Page, 

350  Fed. 2d  28  (10th  Cir.  1965)  and  McVay  v.  United  States, 

241  Fed.Supp.  331  (D.Wyo  1965).  As  a  second  ground,  the 
United  States  contended  that  the  administration  of  the  Mineral 
Leasing  Act  of  1920  is  a  discretionary  function,  and,  for 
this  reason,  the  Government  is  not  liable  under  the  discre¬ 
tionary  exception  in  the  Federal  Tort  Claims  Act.  28  U.S.C. 

§  2680  (1964);  Dalehite  v.  United  States,  346  U.S.  15,  35 
(1953);  Thor-Wesclif f e  Development,  Inc  v.  Udall,  314  Fed. 2d 
257,  259  (D.C.Cir.  1963),  cert,  denied  273  U.S.  951  (1963); 
Smith  v.  United  States,  333  Fed. 2d  70  (10th  Cir.  1964);  McVay 
v.  United  States,  241  Fed.Supp.  331  (D.Wyo.  1965).  Plain¬ 
tiffs  distinguished  the  Page  and  McVay  cases,  contending  that 
30  C.F.R.,  Part  231  imposed  mandatory  duties  on  the  Bureau 
of  Mines  and  the  Geological  Survey  and  that  these  agencies 
had  no  discretion  with  respect  to  the  administration  of  the 
regulations.  Plaintiffs  relied  on  Indian  Towing  Co.  v.  United 

note  continued 
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liable  under  the  Federal  Tort  Claims  Act,  there  is  the 
further  question  of  whether  the  United  States  should  te 
liable  if  it  is  proved  that  an  accident  occurred  because 
of  the  negligence  of  the  Bureau  of  Mines  in  inspecting  or 
failing  to  inspect  a  mine  or  because  of  instructions  or 
orders  issued  by  the  Regional  Mining  Supervisor. 

The  above  quoted  provision  of  the  Mineral  Leasing  Act 
of  1920  also  requires  that  every  lease  contain  provisions 
fixing  the  hours  of  wor’k  for  underground  workers,  pro¬ 
hibiting  the  employment  of  boys  under  sixteen  or  the  employ¬ 
ment  of  any  female  for  work  underground,  securing  the 
workmen  complete  freedom  of  purchase,  and  requiring  the 
payment  of  wages  at  least  twice  a  month. 

The  acquired  lands  mineral  lease  form  which  is  used 
for  "hard  rock"  mineral  leases  issued  under  Section  402, 
Reorganization  Plan  No.  3  of  1946,  is  in  many  respects 
very  similar  to  the  approved  lease  forms  for  nonfuel 
mineral  leases  issued  pursuant  to  the  Mineral  Leasing  Act 
of  1920,  but  one  of  the  differences  is  the  omission  in  the 
acquired  lands  mineral  lease  form  of  these  provisions  with 
respect  to  hours  of  work,  payment  of  wages,  and  restric¬ 
tions  on  boys  under  sixteen  and  females  working  underground. 


note  2,  continued 

States,  350  U.S.  61  (1955);  Rayonier,  Inc.  v.  United  States, 
352  U.S.  315  (1957);  and  Hatahley  v.  United  States,  351 
U.S.  173  (1956). 

According  to  The  Wall  Street  Journal.  Feb.  19,  1969, 
at  32,  col.  1,  the  State  of  California  has  filed  a  five 
hundred  million  dollar  claim  against  the  United  States  as 
the  result  of  the  offshore  oil  well  leak  in  a  well  on  a 
lease  purchased  by  four  companies  from  the  United  States 
for  $64.4  million,  contending  that  the  Regional  Oil  and 
Gas  Supervisor  "failed  to  appropriately  inspect  and  super¬ 
vise"  the  drilling  operation.  The  California  Attorney 
General  stated  that  if  the  claim  is  denied,  court  action 
will  follow. 
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This  omission  suggests  that  these  provisions  were  found  to  be 
unnecessary,  if  not  obsolete,  because  of  other  federal  and 
state  legislation  on  this  subject.  Indeed,  the  prohibition 
against  females  working  underground  may  be  inconsistent  with 
Section  713(b)  of  the  Civil  Rights  Act  of  1964,  1/ 


7 .  Monopoly ,  price  fixing,  and  unlawful  trusts. 


Section  30  of  the  Mineral  Leasing  Act  of  1920  2/  requires 
that  the  Secretary  of  the  Interior  include  such  provisions 
in  the  mineral  leases  as  he  may  deem  necessary  "to  insure  the 
sale  of  the  production  of  such  leased  lands  to  the  United 
States  and  to  the  public  at  reasonable  prices,  for  the  pro¬ 
tection  of  the  interests  of  the  United  States,  for  the  preven¬ 
tion  of  monopoly,  and  for  safeguarding  the  public  welfare."  3/ 
The  stipulations  and  manuals  do  not  say  whether  these  pro¬ 
visions  should  be  administered  by  the  Bureau  of  Land  Manage¬ 
ment  or  the  Geological  Survey, 

The  lease  forms  for  nonfuel  minerals  under  the  Mineral 
Leasing  Act  of  1920  each  has  a  provision  covering  the  above 
mentioned  matters  in  substantially  the  same  language  as  the 
Act,  and,  in  addition,  the  acquired  lands  mineral  lease  form 
for  "hard  rock"  minerals  has  a  similar  provision.  Other 
mineral  lease  forms,  such  as  the  form  for  the  Lake  Mead  Recrea¬ 
tion  Area,  do  not  contain  such  a  provision. 

The  Mineral  Leasing  Act  of  1920  provides  that  a  lease  or 
permit  will  be  forfeited  by  appropriate  court  proceedings  (1)  if 


1/  42  U  S.C.  §  2000e- 12(b)  (1964),  See  29  C.F.R. 

§  1601.30  (1968). 

2/  30  U.S.C,  §  187  (1964). 

3/  The  acreage  limitations  in  the  Mineral  Leasing  Act 
of  1920  and  Mineral  Leasing  Act  for  Acquired  Lands  are 
also  designed  to  prevent  monopolies.  See  chapter  17  of 
this  study. 
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any  lands  or  deposits  subject  to  the  Mineral  Leasing  Act 
of  1920  are  subleased,  trusteed,  possessed,  or  controlled 
by  any  device  so  that  they  are  controlled  by  any  combina¬ 
tion  in  the  form  of  an  unlawful  trust,  with  the  consent 
of  the  lessee  or  permittee,  or  (2)  if  any  such  lands  or 
deposits  form  the  subject  of  any  contract  or  conspiracy  in 
restraint  of  trade  in  the  mining  or  selling  of  leasable 
minerals  entered  into  by  the  lessee  or  permittee,  or  any 
agreement  to  which  he  may  be  a  party,  to  control  the 
prices  of  the  output  of  said  lands1  or  for  the  holding  of 
any  such  lands  in  excess  of  acreage  limitations  of  the 
Mineral  Leasing  Act  of  1920  by  any  person,  association, 
or  corporation.  1/  There  are  no  similar  statutory  pro¬ 
visions  under  the  other  mineral  leasing  acts.  2/ 

These  provisions  relating  to  acreage  limitations, 
monopolies,  price  fixing,  and  unlawful  trusts  were  written 
in  the  Mineral  Leasing  Act  of  1920  approximately  half  a 
century  ago.  For  more  than  two  decades  preceding  the 
enactment  of  this  law,  the  breaking  up  of  monopolies  and 
the  prevention  of  conspiracies  in  restraint  of  trade  and 
price  fixing  were  causes  of  great  concern  not  only  to  the 
Government  but  to  the  general  public.  Commencing  in  1908, 
millions  of  acres  of  oil,  coal,  and  phosphate  lands  were 
withdrawn  and  remained  withdrawn  until  the  enactment  of 
the  1920  Act,  which  opened  up  these  lands  to  prospecting 
and  leasing.  During  the  past  half  a  century,  the  public 
domain  has  been  prospected  and  the  known  nonfuel  mineral 
deposits  have  been  open  to  leasing.  These  facts  suggest 
that  provisions  on  monopolies,  price  fixing,  and  conspir¬ 
acies  in  restraint  of  trade  no  longer  serve  the  purpose 
for  which  they  were  intended  and  that  such  matters  should 
be  left  to  legislation  applicable  to  all  commodities, 
particularly  since  deposits  on  privately  owned  lands  and 


1/  30  U.S.C.  §  184(k)  (1964). 

2/  The  provisions  of  the  Mineral  Leasing  Act  of  1920 
are  applicable  to  leases  issued  under  the  Mineral  Leasing 
Act  for  Acquired  Lands  because  of  the  provisions  of 
30  U.S.C.  §§  351  and  352  (1964). 
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state  lands  are  not  subject  to  the  mineral  leasing  laws. 
This  question  has  been  brought  to  the  attention  of  the 
Public  Land  Law  Review  Commission  by  the  Department  of 
Justice  in  the  following  statement,  _1  /  which  was  made  with 
respect  to  acreage  limitations: 

"Such  limitations  do  not  have  any  rational 
relationship  to  the  economic  ills  that  were  their 
justification.  Nor  do  they  appear  to  be  needed 
because  monopolizations  of  mineral  interests  in 
public  lands  are  subject  to  restrictions  that  are 
applicable  to  monopolizations  of  any  other  com¬ 
modity  or  over  the  market.  At  the  same  time,  they 
create  administrative  burdens  on  the  lessee  as  well 
as  the  United  States,  We  will  not  add  to  the  al¬ 
ready  lengthy  record  on  this  problem,  except  to 
note  the  interest  of  the  Department  in  reviewing 
these  provisions  to  determine  the  desirability 
of  their  retention." 


JV  Statement  of  Clyde  0.  Martz,  Assistant  Attorney 
General,  Land  and  Natural  Resources  Division,  United  States 
Department  of  Justice,  prepared  for  Public  Land  Law 
Review  Commission,  Washington,  D,  C,,  April  5  and  6, 

1968,  p.  65, 
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CHAPTER  19 


THE  FOREST  SERVICE  i (LEASING) 


The  portion  of  the  Forest  Service  Manual  on  Mineral 
Management  1/  commences  by  pointing  out  that  the  Forest  Serv¬ 
ice  has  responsibility  for  only  certain  phases  of  mineral 
administration  and  that  the  Bureau  of  Land  Management  has 
responsibility  for  many  more  phases  of  mineral  administration. 
The  Forest  Service  states  that  its  objective  is  to  integrate 
the  development  and  use  of  mineral  resources  with  the  use  and 
conservation  of  all  other  forest  resources  to  the  fullest  ex¬ 
tent  possible  under  the  laws  governing  mineral  disposal,  which 
embodies  the  concept  of  multiple  use  in  its  broadest  sense.  2/ 

The  Forest  Service  sets  forth  the  following  minerals 
policy : 


"1.  To  cooperate  actively  with  the  Bureau  of 
Land  Management  to  administer  the  mining  and  mineral 
leasing  laws  on  lands  administered  by  the  Forest 
Service . 

n2.  To  take  appropriate  action  to  protect  the 
interest  of  the  United  States  by  requiring  pros¬ 
pectors  and  mining  claimants  to  comply  with  the 
mining  laws  and  to  prevent  unauthorized  uses  on 
mining  claims. 

"3.  To  issue  permits  and  leases  for  mineral 
disposal  or  consent  to  the  issuance  of  permits  or 
leases  by  the  Bureau  of  Land  Management  as  author¬ 
ized  by  law  and  when  such  disposal  is  in  the  public 
interest.  Damages  will  be  weighed  against  benefits 
to  be  derived  when  considering  the  public  interest. 
All  mineral  permits  or  leases  issued  by  the  Forest 


Jan . 


1/  Forest  Service  Manual  Title  2800 
1959) . 

2/  Id.  §  2801 , 


(Amend.  No. 


Service  or  for  which  consent  is  given  will  prohibit 

unnecessary  disturbance  of  the  surface  and  will 

provide  for  reasonable  restoration  of  the  surface.’1  1/ 

Section  2804.2  of  the  Forest  Service  Manual  sets  forth 
the  mineral  leasing  authority  of  the  Secretary  of  Agriculture, 
as  follows: 

(1)  To  prescribe  conditions  of  use  of,  or  to  refuse 
consent  to  lease  minerals  in,  acquired  lands  under  his  juris¬ 
diction  under  the  Mineral  Leasing  Act  for  Acquired  Lands. 

(2)  To  prescribe  conditions  of  use  of,  or  to  refuse 
consent  to  dispose  of  "hard  rock"  minerals  in,  acquired 
lands  under  Reorganization  Plan  No.  3  of  1946  and  in  land 
reacquired  and  added  to  the  Carson  and  Santa  Fe  National 
Forests  by  the  Act  of  June  28,  1952,  ch.  482.  2/ 

(3)  By  interdepartmental  agreement,  to  recommend  con¬ 
ditions  of  use  or  to  recommend  against  leasing  under  the 
Mineral  Leasing  Act  of  1920. 

(4)  By  interdepartmental  agreement,  to  permit  prelimi¬ 
nary  geological  and  geophysical  examinations  and  explorations. 


A.  Prospecting  permit. 


Section  1  of  the  Act  of  June  4,  1897  3/  provides  that; 
the  forest  reserves  (now  National  Forests)  may  be  entered  by 
any  person  to  prospect,  locate,  and  develop  the  mineral 


1/  Id.  §  2802. 

2/  66  Sfat.  284.  The  authority  of  the  Secretary  of 

Agriculture  also  extends  to  public  lands  in  Minnesota  as 
authorized  by  the  Acx  of  June  30,  1950,  16  U.S.C.  §  508b  (1964). 

3/  16  U.S.C.  §  478  (1964) . 
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resources,  but  that  such  person  must  comply  with  the  rules 
and  regulations  covering  National  Forests.  The  Assistant 
Secretary  of  Agriculture,  on  July  11,  1947,  authorized  the 
Forest  Service  to  issue  geological  and  geophysical  pros¬ 
pecting  permits  on  any  land  under  -its  jurisdiction.  According 
to  the  Forest  Service,  its  policy  with  respect  to  the  issuance 
of  permits  has  the  concurrence  of  the  Bureau  of  Land  Manage¬ 
ment  and  the  Geological  Survey.  1/ 

Although  the  Forest  Service  Manual  has  language  suggest¬ 
ing  that  prospecting  permits  may  be  required  by  the  Forest 
Service  to  prospect  for  locatable  minerals,  2/  such  an  in¬ 
terpretation  would  conflict  with  the  mining  laws  which  provide 
that  the  National  Forests  and  other  public  domain  shall  be 
'free  and  open  to  exploration."  J3/  These  prospecting  permits 
are,  therefore,  authorized  only  for  minerals  which  may  be 
leased  under  the  various  leasing  laws. 

Unless  the  Regional  Forester  reserves  the  authority,  per¬ 
mits  may  be  issued  by  the  Forest  Supervisor.  Preliminary 

prospecting  may  be  carried  on  without  a  permit.  A  permit  will 
be  required  where  actual  excavations  are  to  be  made,  any 
drilling  is  to  be  done,  heavy  equipment  is  to  be  used  or 
transported  over  national  forest  roads  or  trails,  or  struc¬ 
tures  or  facilities  are  to  be  placed  on  the  surface,  or  in 
any  other  case  where  it  is  desirable  that  the  going  or  being 
upon  the  land  be  formally  authorized.  5/  The  permit  is  only 
a  license  to  enter  and  use  the  surface  of  the  lands  for  pre¬ 
liminary  work,  and  it  gives  no  right  to  remove  any  mineral 


1/  Forest  Service  Manual  §  2821.1  (Sept.  1958). 

i 

2/  _Id.  §§  2821.31  and  2821.32.  (The  prospecting  permit 
form  is  included  in  Appendix  VI.) 

3/  30  U.S.G).  §  22  (1964)  . 

4/  Forest  Service  Manual  §  2821.11  (Sept.  1958). 

5/  Id.  §  2821.4. 
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resource  nor  does  it  grant  a  preference  right  to  a  prospecting 
or  mining  permit.  1/ 

Normally,  permits  are  issued  on  any  lands  under  Forest 
Service  jurisdiction.  They  may  be  issued  on  lands  for  which 
no  authority  exists  to  permit  mining,  or  on  withdrawn  lands.  2/ 
They  are  issued  only  if  prospecting  can  be  carried  on  with¬ 
out  damaging  surface  disturbance  and  only  with  provision  for 
the  repair  of  any  damage  to  the  lands,  unless  there  are  valid 
reasons  for  believing  that  the  public  benefits  exceed  any 
resulting  damage  to  public  lands  and  resources.  3/  A  fee  is 
charged  commensurate  with  the  value  of  the  use.  Free  use  may 
be  authorized  only  where  there  is  to  be  no  excavation,  core 
drilling,  use  of  heavy  equipment,  or  surface  use  which  would 
not  be  permitted  without  charge.  Permits  require  surface  res¬ 
toration  where  the  circumstances  warrant,  and  a  bond  may  be 
required.  4/ 


Control  by  the  Forest.  Service  with  respect  to  prospecting 
permits  and  leases  on  the  National  Fore s t s . 


With  respect  to  phosphate,  potassium,  sodium,  sulphur,  and 
the  "hard  rock"  minerals  on  acquired  lands  and  on  the  public 
domain  lands  on  the  National  Forests  of  Minnesota,  the  Forest 
Service  has  the  statutory  right  to  prescribe  conditions  of 
use  of  such  acquired  lands,  or  to  refuse  to  consent  to  the 
issuance  of  prospecting  permits  or  leases  for  these  minerals 


1/ 

Id. 

§ 

2821 

.  41 

2/ 

Id. 

§ 

2821 

.32 

3/ 

Id. 

§ 

2821 

.  32 

4/ 

Id, 

§ 

2821 

4 1 . 
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on  acquired  lands.  1/  The  Forest  Service  recognizes  that 
under  the  Mineral  Leasing  Act  of  1920,  it  may  only  recommend 
conditions  of  use  or  recommend  against  the  issuance  of  prospect¬ 
ing  permits  and  leases.  2/  The  Forest  Service  Manual  states 
that  the  policy  of  the  Bureau  of  Land  Management  has  been  to 
reject  all  applications  for  prospecting  permits  and  leases  upon 
which  it  has  received  adverse  recommendation  of  the  Forest 
Service  or  other  agency  having  jurisdiction  of  the  surface,  3/ 
but  this  broad  statement  is  inconsistent  with  a  recent  de¬ 
cision  of  the  Secretary  of  the  Interior.  4/ 

The  Manager  of  the  Land  Office  forwards  a  copy  of  the 
serial  register  sheet  with  a  copy  of  the  application  for  the 
permit  or  lease  to  the  Regional  Forester  (1)  for  a  report  and 
a  recommendation,  where  the  application  is  under  the  Mineral 
Leasing  Act  of  1920,  or  (2)  for  a  report  and  consent  to  a 
permit  or  lease,  where  acquired  lands  or  National  Forests  in 
Minnesota  are  involved.  The  Forest  Supervisor  makes  an  impact 
analysis,  which  shows  the  possible  and  probable  effect  that 
prospecting  or  mining  will  have  on  other  land  management 
functions.  Factors  to  be  considered  include:  (1)  uses,  exist¬ 
ing  or  planned,  (2)  dedications  or  withdrawals,  (3)  protection 
or  utilization  of  other  resources,  (4)  damage  to  watersheds. 


1/  30  U.S.C.  §  352  (1964);  Reorganization  Plan  No.  3 

of  1946,  60  Stat.  1099,  5  U.S.C.  note  following  §  133y-16 
(1964),  5  U.S.C.A.App.  188  (1967)  and  Mhard  rock"  minerals  in 
National  Forests  of  Minnesota,  16  U.S.C.  508b  (1964). 

2 J  Forest  Service  Manual  §  2804.2  (Amend.  No.  10,  Jan. 

1959)  and  §  2825.22  (Amend.  No.  35,  July  1959). 

3/  Id.  §  2824.21  (Amend.  No.  35,  July  1959).  See  also 
id .  §  2860.3-2  (Amend.  No.  3,  March  1969):  ’’The  Bureau  of 
Land  Management  has  agreed,  however,  that  it  will  reject 
lease  applications  for  mineral  leasing  [  in  wilderness  and 
primitive  areas]  if  the  Forest  Service  recommends  rejection 
of  any  applications  received.” 

4/  Agricultural  Research  Service,  A- 31 033  (Jan.  17, 
1969) . 
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(5)  pollution  of  water  resources,  (6)  scarring  and  erosion 
of  land,  (7)  surface  disturbance,  restoration,  and  rehabili¬ 
tation,  (8)  economic  aspects,  (9)  nature  and  extent  of  mining 
operations,  above  or  below  ground;  plants,  roads,  pipelines, 
and  other  auxiliary  uses,  (10)  term  of  permit  or  lease  and 
extension,  and  (11)  over-all  land  classification  or  future 
land-use  plan.  1/  The  Forest  Service  Manual  provides: 

’Except  for  those  areas,  uses,  or  purposes 
where  mining  cannot  be  permitted  without  destroying 
the  value,  use,  or  purpose  for  which  set  aside,  used, 
or  dedicated,  all  values  will  be  considered.  Areas 
reserved  for  future  use  will  be  treated  in  the  same 
manner.  There  will  normally  be  no  objection  to 
mining  which  can  be  carried  on  in  conjunction  with 
other  land  uses  and  with  a  minimum  of  damage  to 
resources.  Also,  the  Forest  Service  normally  will 
not  object  to  prospecting  or  mining  where  the  mineral 
values  are  known  to  exceed  other  values  or  where  the 
minerals  are  needed  for  defense  purposes .  In  such 
cases,  national  forest  interests  will  be  protected  to 
the  maximum  degree  possible, 

"Where  surface  mining  or  related  use  is  in¬ 
compatible  with  existing  uses,  such  as  a  developed 
recreation  or  summer-home  area,  no  objection  will 
be  made  to  leasing  provided  mineral  utilization  can 
be  accomplished  entirely  through  subsurface  operations 
or,  in  the  case  of  oil  and  gas  by  directional  drilling. 

Experimental  forests  and  ranges  and  other  areas 
set  aside  for  research  are  special  areas.  The  direc¬ 
tor  of  the  appropriate  experiment  station  must  be 
consulted  as  to  each  application  which  includes  any 
land  within  a  research  area.  A  favorable  recommendation 
will  not  be  made  over  the  director's  objection.  Dif¬ 
ferences  of  opinion  will  be  referred  to  the  Chief. 


1/  Forest  Service  Manual  §§  2824.42  and  2825.42  (Amend. 
No.  35,  July  1959). 
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"Strip  mining,  rim  cutting,  or  any  similar  form 
of  mining  that  destroys  the  surface  or  removes  the 
topsoil  will  be  approved  only  if  the  impact  analysis 
shows  it  is  in  the  public  interest  and  in  accord  with 
the  Forest  Service  strip  mining  policy  (FSM  2840).”  1/ 

The  standard  Stipulation  for  Lands  under  the  Jurisdiction 
of  the  Department  of  Agriculture  is  a  part  of  every  permit 
and  lease.  2 /  According  to  the  Forest  Service,  this  stipula¬ 
tion  provides  protection  for  most  normal  National  Forest  and 
other  land-use  and  management  problems.  The  Forest  Supervisor 
prepares  for  the  consideration  of  the  Regional  Forester  such 
additional  stipulations  as  are  necessary  to  protect  the  use, 
management,  administration,  and  development  of  the  lands  and 
the  general  public  interest  in  them  and  their  utilization. 
Stipulations  are  held  to  a  minimum  consistent  with  those  pur¬ 
poses  but  particular  care  is  given  to  stipulations  for  surface 
restoration  and  rehabilitation  and  plantings.  Opportunity  is 
usually  afforded  lessees  or  permittees  to  enter  into  coopera¬ 
tive  agreements  for  the  Forest  Service  to  perform  all  or  any 
part  of  the  work  where  stripping  or  surface  destruction  is 
involved.  3/ 

The  bond  required  by  the  Bureau  of  Land  Management  serves 
also  to  guarantee  the  performance  of  any  standard  and  special 
stipulations  for  the  protection  of  the  lands  under  the  juris¬ 
diction  of  the  Department  of  Agriculture.  A  special  bond,  to 
be  filed  with  the  Forest.  Service,  may  be  required.  This 
special  bond  may  be  required  in  cases  where  the  stipulations 
require  the  performance  of  large  amounts  of  work.  If  the  per¬ 
mittee  or  lessee  elects  to  enter  into  a  cooperative  agreement 
for  the  Forest  Service  to  perform  the  required  work  after 


1/  Id. 

2/  Forest  Service  Manual  §§  2824.42  and  2825.42  (Amend. 
No.  35,  July  1959).  The  Stipulation  is  set  out  in  Appendix  VI. 

3/  Id. 
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stripping  operations,  a  bond  is  not  necessary „  \/ 

Since  the  Bureau  of  Land  Management  ordinarily  requires 
no  bond  for  prospecting  permits,  the  Regional  Forester  recom¬ 
mends  or  requires  (in  the  case  of  acquired  Lands  and  public 
lands  in  the  National  Forests  of  Minnesota)  that  one  be  filed 
with  the  proper  forest  officer  for  all  prospecting  permits  (1) 
to  protect  special  values  (or  ordinary  values  if  the  type  of 
prospecting  or  any  authorized  surface  use  is  likely  to  cause 
damage) ,  (2)  to  require  the  cleanup  or  removal  of  equipment 
or  structures,  or  (3)  to  require  performance  of  other  work 
which  the  permittee  might  leave  undone,,  2 / 

The  Forest  Service  recommends  or  requires  (in  the  case  of 
acquired  lands  and  public,  lands  in  the  National  Forests  of 
Minnesota)  special  stipulations  where  strip  mining  is 
approved.  3/ 

Except  in  a  few  situations,  the  Regional  Forester  has 
been  delegated  the  authority  to  make  the  report  on  whether  the 
Forest  Service  consents,  and  the  conditions  to  be  imposed, 
where  acquired  lands  and  lands  in  the  National  Forests  of 
Minnesota  are  involved,  and  to  make  the  report  and  recommenda¬ 
tion  involving  applications  or  offers  under  the  Mineral  Leasing 
Act  of  1920 .  One  exception  to  this  delegation  of  authority 
is  that  the  Chief  of  the  Forest  Service  has  reserved  for  his 
own  action  the  authority  to  make  reports  on  applications  for 
permits,  licenses,  or  leases  where  removal  of  the  minerals  by 
stripping,  contour,  or  open-cut  or  pit  mining  is  contemplated 
or  anticipated,  and  the  area  exceeds  forty  acres  in  all.  4_/ 
Other  exceptions  exist  where  the  lands  are  in  a  municipal 
watershed,  in  wilderness  and  wild  areas,  in  recreation  areas, 
in  experimental  forests  and  ranges,  where  the  lands  are  under 


1/  Id. 

2/  Id . 

3/  Id 

4/  Id.  §  2824.41  See  also  id.  §  2841,2  (Sept,  1958). 
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permit  or  other  authorization  of  use  to  any  other  federal 
agency  or  to  a  state  agency,  and  where  the  lands  are  sched¬ 
uled  for  early  transfer  to  other  federal  agencies.  1/ 

If  the  decision  of  the  Land  Office  Manager  is  based  on 
the  report  of  the  Forest  Service  and  there  is  an  appeal  from 
the  decision  under  the  Department  of  the  Interior  appeal  pro¬ 
cedures,  the  Forest  Service  participates  by  providing  supple¬ 
mentary  recommendations.  If  the  appeal  is  to  the  Director  of 
the  Bureau  of  Land  Management,  the  Chief  of  the  Forest  Service 
submits  recommendations  to  the  Office  of  Appeals  and  Hearings 
in  the  Bureau  of  Land  Management;  if  the  appeal  is  to  the 
Secretary  of  the  Interior,  the  Secretary  of  Agriculture  sub¬ 
mits  the  recommendations.  2/ 

The  Forest  Service  Manual  states  the  policy  of  the  Chief 
of  the  Forest  Service  with  respect  to  his  supplementary  recom¬ 
mendations  to  the  Office  of  Appeals  and  Hearings  of  the  Bureau 
of  Land  Management.  His  recommendation  will  support  the 
Regional  Forester's  recommendation  against  leasing  in  wild, 
wilderness,  or  primitive  areas  solely  on  the  basis  of  land 
classification  and  the  incompatibility  of  mineral  leasing  and 
wilderness  preservation.  3/  Normally  his  recommendation  will 


1/  Id.  §  2825.41. 

2/  Id.  §§  2824.43,  2825.43. 

3/  Id.  §§  2824.43,  2825.43  and  2826.53.  These  regula¬ 
tions  (last  amended  in  1959)  in  this  respect  are  unsound,  since 
the  Wilderness  Act  of  1964  (16  U.S.C.  §  1133(d)(3))  clearly 
contemplates  that  mineral  leasing  is  to  be  permitted  on  lands 
designated  as  wilderness  and,  therefore,  incompatibility  of 
mineral  leasing  and  wilderness  preservation  is  not  a  valid 
basis  for  denying  a  lease.  See  also  id.  §  2860.3-2  (Amend. 

No.  3,  March  1969)  which  states:  "The  Bureau  of  Land  Manage¬ 
ment  has  agreed,  however,  that  it  will  reject  lease  applica¬ 
tions  for  mineral  leasing  [in  wilderness  and  primitive  areas] 
if  the  Forest  Service  recommends  rejection  of  any  applications 
received." 
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support  the  Regional  Forester's  recommendation  against  leasing 
in  experimental  forests  and  ranges  on  lands  actually  being 
used  for  research  programs  on  the  basis  of  incompatibility. 
Where  lands  are  reserved  for  experimental  forests  and  ranges 
or  other  research  purposes  but  are  not  actually  being  used 
for  such  purposes,  the  Chief  of  the  Forest  Service  will  give 
the  recommendation  of  the  Research  Director  a  thorough 
review.  1/  The  Forest  Service  Manual  states  that  the  Research 
Director  should  support  bis  recommendation  to  sustain  his 
objection  by  a  statement  which  will  include  (1)  need  of  the 
area  for  research  purposes,  (2)  plan  for  use,  (3)  past  use, 

(4)  possible  damage  or  interference  by  mineral  exploitation 
with  past  research  use  of  findings  or  future  plans  and 
programs,  and  (5)  evaluation  of  research  plans,  programs,  and 
needs  for  lands  involved,  and  any  other  facts  bearing  on  the 
questions.  2/  The  Regional  Forester's  recommendation  against 
leasing  in  natural  areas  is  normally  supported  by  the  supple¬ 
mentary  recommendation  of  the  Chief  of  the  Forest  Service  in 
order  to  preserve  the  area  for  the  purpose  to  which  dedi¬ 
cated.  3/ 

The  supplementary  recommendations  of  the  Chief  of  the 
Forest  Service  in  other  cases  involving  other  normally  incom¬ 
patible  uses,  such  as  established  recreation  and  summer  homes 
areas,  are  considered  on  their  individual  merits.  The 
possibility  of  compromise  will  not  be  ruled  out.  4/ 

If  the  issue  upon  which  the  appeal  is  based  involves 
acquired  lands  or  public  land  in  National  Forests  of  Minnesota 


1/  Forest  Service  Manual  §§  2824.43  and  2825.43  (Amend. 
No.  35,  July  1959) . 

2/  But  see  Agricultural  Research  Service,  A- 31 033  (Jan. 
17,  1969)  where  the  Secretary  of  the  Interior  refused  to 
follow  recommendation  of  the  Department  of  Agriculture. 

2/  Forest  Service  Manual  §§  2824.43  and  2825.43  (Amend. 
No.  35,  July  1959) . 

4/  Id. 
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where  the  Land  Office  Manager  is  required  to  accept  the  report 
and  decision  of  the  Forest  Service,  the  Forest  Service  Manual 
recognizes  that  an  applicant  may  take  an  appeal  through  the 
Department  of  Agriculture  appeals  procedure.  The  applicant 
then  appeals  through  the  appeals  procedures  of  both  depart¬ 
ments,  and  the  Department  of  Interior  appeal  is  suspended 
pending  final  action  on  the  appeal  through  the  Department  of 
Agriculture.  1/  v 


C .  Administration  of  permit  or  lease. 


Although  the  Bureau  of  Land  Management  is  authorized  to 
lease  the  mineral  resources  in  the  National  Forests  and 
National  Grasslands,  the  Forest  Supervisor  has  a  supervisory 
responsibility  to  protect  and  manage  the  forests  and  other 
lands  and  this  involves  a  supervisory  responsibility  in 
connection  with  mineral  permits  and  leases.  The  Forest 
Service  Manual  mentions  the  responsibilities  of  the  Bureau 
of  Land  Management  to  protect  the  surface  but  does  not  give 
the  same  emphasis  to  the  responsibilities  of  the  Geological 
Survey  in  connection  with  supervision  of  the  permit  and  lease 
operations.  The  Forest  Service  Manual  does  point  out,  how¬ 
ever,  there  is  a  joint  responsibility  between  it  and  the 
Bureau  of  Land  Management  and  that,  to  some  extent,  an  over¬ 
lapping  of  functions  exist.  2/ 

The  Forest  Service  may  take  trespass  action  against  a 
permittee  or  lessee  for  any  violation  of  the  Forest  Service 
regulations  or  any  unauthorized  use  or  misuse  by  the  permittee 
or  lessee  not  provided  for  in  the  permit  or  lease.  The 
Forest  Service  recognizes  that  it  may  not  terminate  or  cancel 
a  permit  or  lease  but  is  limited  to  warning  the  permittee  or 
lessee  of  any  violation  of  the  permit  or  lease  and  notifying 
the  Regional  Mining  Supervisor  and  the  Land  Office  Manager 


1/  Id.  §  2825,23. 

1/  M-  §§  2824.45  and  2825.45  (Amend.  No.  35,  July  1959). 
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of  any  breach  of  the  permit  or  lease,  1/ 

The  Forest  Service  states  that  administration  of  the 
standard  stipulation  of  the  Department  of  Agriculture,  made 
a  part  of  permits  and  leases,  and  of  any  special  stipulations, 
is  its  primary  responsibility.  The  Forest  Supervisor  is 
charged  with  the  responsibility  of  administering  these  stipu¬ 
lations  and  requiring  compliance  by  the  permittees  and 
lessees.  Violations  of  these  stipulations  are  to  be  dealt 
with  in  much  the  same  manner  as  violations  of  permits  and 
easements  issued  by  the  Forest  Service  except  that  it  cannot 
cancel  the  permit  or  lease.  If  the  violations  justify  can¬ 
celling  the  permit  or  lease,  the  Bureau  of  Land  Management 
and  Geological  Survey  each  is  to  be  notified  by  registered 
mail.  The  Forest  Service  may  act  independently  or  jointly 
with  the  Geological  Survey  or  Bureau  of  Land  Management  to 
bring  about  compliance  or  to  enjoin  a  permittee  or  lessee. 

The  Forest  Service  states  that  it  does  not  technically  have 
the  authority  to  close  operations,  but  in  emergencies  endanger- 
ing  life  or  property,  the  Forest  Supervisor  may  notify  the 
lessee  to  cease  operations  until  the  condition  or  conditions 
causing  the  emergency  have  been  corrected.  The  Regional 
Mining  Supervisor  is  to  be  promptly  notified  in  such  cases.  2/ 

When  a  lease  is  up  for  readjustment  of  terms  or  renewal, 
the  Regional  Forester  is  responsibile  for  submitting  to  the 
Land  Office  proposed  recommendations  for  changes  in  lease 
terms  affecting  land-use  management,  preferably  six  months 
but  not  less  than  three  months  before  the  renewal  date  or 
date  for  readjustment  of  terms  3/ 

Questions  may  arise  regarding  other  uses  which  the  Forest 
Service  may  consider  authorizing  on  the  land  after  It  makes 
its  report  on  an  application  for  permit  or  lease  and  before 
the  permit  or  lease  is  issued  The  Forest  Service  Manual 


1/ 

Id. 

2/ 

12- 

3/ 

Id, 
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states  that  any  use  for  other  purposes  authorized  by  it  dur- 
this  interim  period  would  be  superior  to  any  subsequently 
authorized  mineral  permit  or  lease.  The  Forest  Service  recog¬ 
nizes  that  it  has  a  responsibility  to  deal  fairly  and  to  per¬ 
mit  other  uses  on  specific  areas  only  where  such  uses  (e.g., 
timber  sales)  can  be  carried  on  harmoniously  or  without  direct 
conflict  with  the  activities  under  the  prospecting  permit  or 
lease.  After  a  permit  or  lease  is  issued,  other  special  uses 
of  the  lands  may  continue  to  be  granted  by  the  Forest  Service, 
but  the  Forest  Service  Manual  states  that  care  should  be  taken 
to  avoid  naturally  incompatible  uses  or  uses  which  will  result 
in  conflict  with  the  prospecting  operations  or  later  mining 
operations  or  surface  use  necessary  to  such  operations .  JL/ 

The  Forest  Service  Manual  points  out  that  prior  to  the 
issue  of  a  permit  or  lease,  an  applicant  may  make  no  use  of 
the  land  except  with  the  consent  of  the  Forest  Service. 

After  the  permit  or  lease  is  issued,  any  use  not  authorized 
by  the  lease  and  any  use  of  the  permitted  or  leased  land, 
including  right  of  ingress,  must  be  authorized  by  permit  of 
the  Forest  Service.  2/ 


D .  Withdrawal  from  mineral  leasing. 


On  occasion,  the  Forest  Service  initiates  action  to 
have  both  public  domain  forest  land  and  acquired  lands 
withdrawn  from  mineral  leasing  by  the  Department  of  the 


1/  Id.  §§  2824.46  and  2825.46.  The  Forest  Service 
Manual  states  that,  if  the  Forest  Service  has  "no  objection" 
to  a  permit  or  lease  and  before  the  lease  is  issued,  there 
arises  an  unforeseen  but  highly  desirable  or  necessary 
use  of  a  nature  conflicting  with  the  permit  or  lease, 
the  proper  procedure  is  to  withdraw  the  "no  objection" 
to  the  leasing  report  and  to  recommend  against  leasing. 

2/  Id. 
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Interior.  1/  Withdrawals  from  mineral  leasing  are  seldom 
sought  until  active  interest  has  been  indicated  by  the  filing 
of  applications  or  offers.  The  regulation  relating  to  pub¬ 
lic  domain  lands  states  that  if  mineral  exploration  and 
development  would  (1)  be  incompatible  with  the  purpose  for 
which  dedicated,  used,  or  reserved  from  use,  (2)  destroy  or 
damage  the  values  sought  to  be  preserved,  (3)  hamper,  re¬ 
strict,  or  render  useless  the  plans,  programs,  or  functions 
for  which  the  area  has  been  utilized,  (4)  nullify  accomplish¬ 
ments  anc  investments,  or  (5)  create  intolerable  hazards  or 
unjustifiable  risk  without  overcompensation  to  the  objec¬ 
tives  of  good  forest  or  land-use  management,  a  withdrawal 
from  mineral  leasing  will  be  requested  for  lands  dedicated 
to  special  purposes,  such  as  wilderness  and  wild  areas,  2/ 
having  special  values,  such  as  city  watersheds,  lands  utilized 
for  special  purposes  or  programs,  such  as  experimental  forests 
and  ranges,  lands  devoted  for  other  special  purposes  or  uses, 
or  lands  planned  for  future  use,  development  or  dedication  _3/ 
It  is  not  the  policy  to  request  withdrawal  for  small  areas, 
such  as  developed  campgrounds,  scenic  areas,  or  roadside 
zones,  since  the  desired  result  can  be  accomplished  by  an 
adverse  recommendation  on  a  lease  offer  or  application.  How¬ 
ever,  where  a  general  interest  in  leasing  is  indicated  by 


1/  IcL  §§  2824.47  and  2825  47 

2/  This  regulation  (last  amended  in  1959)  In  this 
respect  is  unsound,  since  the  Wilderness  Act  of  1964  (16  U.S.C. 
§  1133(d)(3)  (1964))  clearly  contemplates  that  mineral  leasing 
be  permitted  on  lands  designated  as  wilderness  and,  therefore, 
incompatibility  of  mineral  leasing  and  wilderness  preservation 

is  not  a  valid  basis  for  withdrawal  Bu t see  Forest  Service 

Manual  §  2860.3-2  (Amend  No.  3,  March  1.969)  which  states: 
’’Withdrawals  will  not  be  made  of  wilderness  and  primitive 
areas.  The  Bureau  of  Land  Management  has  agreed,  however, 
that  it  will  reject  lease  applications  for  mineral  leasing 
if  the  Forest  Service  recommends  rejection  of  any  applications 
rece ived . " 

1/  Forest  Service  Manual  §  2824.47  (Amend.  No.  35, 

July  1959) . 
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numerous  or  repeated  applications  or  offers  to  lease  lands 
in  a  sizable  area  where  mineral  development  is  undesirable, 
a  request  for  withdrawal  from  mineral  leasing  may  be  made. 

A  request  for  withdrawal  from  mineral  leasing  is  forwarded 
to  the  Chief  of  the  Forest  Service  for  action  by  the  Secre¬ 
tary  of  Agriculture,  and  it  may  also  include  a  request  for 
a  withdrawal  under  the  mining  laws.  1/ 


E .  Strip  mining. 


When  the  Forest  Service  has  jurisdiction  over  mining 
methods,  the  Manual  provides  that  each  application  will  be 
considered  on  its  merits.  The  determining  factor  in  con¬ 
sidering  whether  strip  mining  should  be  permitted  is  whether 
the  long-term  public  benefit  derived  from  the  operation  is 
greater  than  the  damage  to  public  land,  water,  and  other 
resources,  and  is  in  keeping  with  sound  principles  of  over 
all  resource  management.  Unless  a  mining  operator  can  pay  the 
cost  of  measures  needed  to  prevent  erosion  and  stream  pollu¬ 
tion  and  to  rehabilitate  and  revegetate  the  surface,  or 
otherwise  restore  the  site  to  productivity,  a  permit  is 
justified  only  in  cases  of  national  emergency.  2/ 

The  Surface  Exploration  Mining  and  Reclamation  of  Lands 
regulations  3/  recently  adopted  by  the  Secretary  of  the 
Interior  are  applicable  to  permits  and  leases  issued  after 
January  19,  1969,  under  the  Mineral  Leasing  Act  of  1920  and  the 
Mineral  Leasing  Act  for  Acquired  Lands.  4/  Under  these  regula¬ 
tions,  if  an  application  or  offer  is  made  under  the  Mineral 
Leasing  Act  for  Acquired  Lands  and  the  lands  are  under  the 
jurisdiction  of  another  agency  (Forest  Service) ,  the  require¬ 
ments  of  that  agency  for  the  protection  of  the  nonmineral 


1/  Id. 

2/  Id.  §  2842.1  (Sept.  1958). 

3/  43  C.F.R.  Part  23,  34  Fed  Reg.  852  (1969). 


resources  must  be  incorporated  in  the  permit  or  lease.  1/ 

If  the  application  or  offer  is  made  under  the  Mineral  Leasing 
Act  of  1920  and  the  lands  are  under  the  jurisdiction  of 
another  agency  (Forest  Service) ,  the  Land  Office  Manager  2/ 
consults  with  representatives  of  the  agency  administering  the 
land  and  obtains  recommendations  for  provisions  to  be  in¬ 
corporated  in  the  general  requirements.  If  the  Land  Office 
Manager  does  not  concur  in  the  recommendations,  the  issues 
will  be  submitted  to  the  Under  Secretary  of  the  Department 
of  the  Interior  and  the  comparable  officer  of  the  other  agency 
(Department  of  Agriculture) .  In  case  of  disagreement  on 
the  issues,  the  Secretary  of  the  Interior  makes  a  determin¬ 
ation  on  the  recommendation  which  is  final  and  binding.  _3/ 

The  Surface  Exploration  Mining  and  Reclamation  of  Lands 
regulations  are  not  applicable  to  permits  and  leases  issued 
for  ’’hard  rock”  minerals  under  Section  402,  Reorganization 
Plan  No.  3  of  1946  4/  or  to  permits  and  leases  issued  on 
the  National  Forests  of  Minnesota.  Such  permits  and  leases 
may  be  issued  only  with  the  consent  of  the  Secretary  of 


1/  Id.  §  23.5.  This  is  also  a  requirement  of  the  Mineral 
Leasing  Act  for  Acquired  Lands.  30  U.S.C.  §  352  (1964). 

2/  The  regulations  use  the  term  "District  Manager”  which 
is  defined  as  "the  manager  of  the  district  office  or  other 
authorized  officer  of  the  Bureau  of  Land  Management  having 
jurisdiction  for  the  land  covered  by  a  permit,  lease,  contract 
application  or  offer.”  In  this  case  the  Land  Office  Manager 
would  be  the  authorized  officer. 

3/  43  C.F.R.  §  23.5,  34  Fed, Reg.  852  (1969). 

4y  The  lease  form  for  "hard  rock”  minerals  on  acquired 
lands  provides  that  strip,  rim  cutting,  or  open  pit  mining  is 
not  authorized  except  with  the  consent  of  the  agency  having 
jurisdiction  of  the  surface.  This  lease  form  is  set  out  in 
Appendix  VI . 
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Agriculture,  1/  and  the  policy  of  the  Forest  Service, 
acting  for  the  Secretary  of  Agriculture,  is  to  consent 
only  when  stipulations  are  included  in  the  permit  or  lease 
requiring  restoration  of  the  surface  and  other  measures  to 
be  taken  for  the  protection  of  the  surface  resources.  2/ 

The  Forest  Service  uses  the  following  criteria,  which 
involve  largely  the  judgment  of  the  appraiser,  in  de terming 
whether  strip  mining  will  have  an  adverse  effect  upon  the 
long-range  public  welfare  and  whether  it  may  be  permitted: 

(1)  The  importance  and  urgency  of  the  need  for  the 
minerals.  3/ 

(2)  The  extent  to  which  the  usability  and  productivity 
of  the  land  is  reduced  by  strip  mining.  4/ 

(3)  The  land-ownership  pattern  in  the  area.  If  adjacent 
land  is  in  private  ownership  and  is  being  strip  mined,  the 
wisest  course  may  be  to  allow  the  strip  mining  of  the  mineral 
so  that  permanent  surface  management  on  the  entire  area  may 

be  started  after  the  minerals  are  removed.  5>/ 

(4)  The  local  social  impacts.  This  involves  weighing 
the  social  benefits,  such  as  employment  and  taxes,  against 
the  social  detriments,  such  as  soil  loss,  polluted  waters, 
silted  reservoirs,  and  unsightly  scars.  6/ 


1/  Section  402,  Reorganization  Plan  No.  3  of  1946, 
60  Stat.  1099;  5  U.S.'C.  note  following  §  133y-16  (1964) 

5  U.S.C.A.App.  188  (1967). 

2/  Forest  Service  Manual  f  2826.52  (Amend.  No.  35 
July  1959). 


3/ 

Id.  § 

2843.11. 

4/ 

Id.  § 

2843.12. 

5/ 

Id.  § 

2843.13. 

6/ 

Id.  § 

2843.14. 
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(5)  Feasibility  of  mining  by  less  destructive  methods.  1/ 

(6)  Assurance  of  payment  for  all  timber  or  young  growth 
cut,  destroyed,  or  damaged  by  stripping.  2/ 

The  Forest  Service  Manual  states  that  the  Atomic  Energy 
Commission  will  not  act  on  an  application  for  a  permit  or 
lease  covering  land  administered  by  the  Forest  Service  with¬ 
out  first:  requesting  the  consent  of  the  Forest  Service.  The 
requirements  for  mining  operations  conducted  under  this 
authority  are  similar  to  the  usual  special  terms  and  con¬ 
ditions  used  on  permits  and  leases  issued  by  the  Bureau  of 
Land  Management .  3/ 

The  Forest  Service  Manual  states  that  sometimes  permits 
are  required  to  locate  processing  plants  on  national  forest 
lands  for  the  purpose  of  refining  ore  from  mining  opera¬ 
tions.  4/  When  required,  special-use  permits  may  afford  a 
means  of  controlling  or  reducing  the  damage  to  the  surface 
and  its  surface  resources.  5/  However,  when  a  Bureau  of 
Land  Management  or  Atomic  Energy  Commission  permit  or  lease 
authorizes  mining  and  the  processing  plant  is  located  within 
the  limits  of  the  permit  or  lease  area,  a  special  use  permit 
is  not  required,  provided  no  foreign  ore  is  processed  at  the 
plant.  6/  The  lease  form  for  "hard  rock"  minerals  on 


1/  Id.  §  2843 . 15 . 

2/  Id.  §  2843.16. 

3/  Id.  §  2844.5. 

4./  I_d.  §  2845.1.  The  Forest  Service  Manual  links 

processing  plants  only  with  strip  mining.  Obviously,  under¬ 
ground  mines  need  processing  plants. 

5/  Id. 

j3/  Id.  43  C.F.R.  §§  3155.1  (sodium)  and  3166.1 
(phosphate)  (1968),  which  authorize  use  permits  for  additional 
land  for  plant  facilities  used  in  connection  with  permits 
and  leases  for  these  minerals,  expressly  exclude  lands 
within  a  National  Forest. 
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acquired  lands  contains  a  provision  that  no  reduction  or 
smelting  of  ores  is  permitted  on  lands  under  the  lease 
without  the  consent  of  the  agency  having  jurisdiction  of 
the  surface  and  then  only  subject  to  terms  and  conditions 
imposed  by  the  agency  in  the  agreement  with  it,  and  that  any 
violation  of  that  agreement  will  be  a  violation  of  the  lease. 
This  provision  in  these  leases  for  "hard  rock"  minerals 
would  permit  the  Forest  Service  to  control  any  smelters  on 
national  forest  acquired  lands. 
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CHAPTER  20 


THE  ATOMIC  ENERGY  COMMISSION  (LEASING) 
Background  and  legislative  history. 


1 .  Authority  to  lease. 


The  Atomic  Energy  Act  of  1946  1/  did  not  specifically  grant 
the  Atomic  Energy  Commission  the  authority  to  lease  public  lands 
containing  valuable  source  material .  The  Act  did  provide  that  — 

"All  uranium,  thorium,  and  all  other  materials  de¬ 
termined  pursuant  to  paragraph  (1)  of  this  subsection 
to  be  peculiarly  essential  to  the  production  of  fission¬ 
able  material,  contained,  in  whatever  concentration,  in 
deposits  in  the  public  lands  are  hereby  reserved  for  the 
use  of  the  United  States  subject  to  valid  claims,  rights, 
or  privileges,  existing  on  the  date  of  the  enactment  of 
this  Act  ....  The  Secretary  of  the  Interior  shall 
cause  to  be  inserted  in  every  patent,  conveyance,  lease, 
permit,  or  other  authorization  hereafter  granted  to  use 
the  public  lands  or  their  mineral  resources,  under  any  of 
which  there  might  result  the  extraction  of  any  materials 
so  reserved,  a  reservation  to  the  United  States  of  all 
such  materials,  whether  or  not  of  commerical  value,  to¬ 
gether  with  the  right  of  the  United  States  through  its 
authorized  agents  or  representatives  at  any  time  to  enter 
upon  the  land  and  prospect  for,  mine,  and  remove  the  same, 
making  just  compensation  for  any  damage  or  injury  occa¬ 
sioned  thereby."  2 / 

Relying  on  this  provision,  the  Atomic  Energy  Commission  issued 
leases  on  certain  public  lands.  These  leases  were  of  two 
types:  (1)  leases  for  the  mining  of  uranium  deposits  on 


1/  60  Stat.  755. 

2/  Atomic  Energy  Act  of  1946,  §  5(b)(7),  60  Stat.  762. 
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public  lands  covered  by  oil  and  gas  leases,  and  (2)  leases 

fnr  A^nl"g  urai“;um  deposits  on  public  lands  withdrawn 
for  the  Atomic  Energy  Commission  upon  which  discoveries  had 

heen  made  in  the  course  of  exploration  programs  conducted  by 
tne  Commission.  y 


The  Multipie  Mineral  Development  Act  of  1954  amended 

UnitedTiCiEnerfy  ACt  °f  1946  t0  repeal  the  reservation  to  the 
United  States  of  source  material  1/  and  to  specifically  authorize 

the  Atomic  Energy  Commission  to  grant  leases  or  prospecting 

permits  for  fissionable  source  materials  in  lands  belonging 
to  the  United  States.  2/  6  s 


and  The  Atomic  Energy  Commission  encouraged  the  exploration 

the  United°st-°r  T™?  claims  for  s^rce  material  within 
ih!  r  !  a  ^  ’  and  P°inted  out  likely  areas,  including 

the  Coiorado  Plateau,  to  interested  prospectors.  Hundred! 

laims  were  located  on  the  Colorado  Plateau,  many  of  them 
on  lands  known  to  be  valuable  for  oil  and  gas,  or  covered  by 

°r  applicati°ns  or  offers  for  leases.  3/  In 

rhl2Lr' afper  consuliatlon  with  the  Department  of  the  Interior 
the  Atomic  Energy  Commission  worked  out  a  royalty-free  lease’ 

agreement  under  which  the  uranium  miners  would  be  able  to 
proceed  with  no  substantial  change  in  the  conduct  of  their 


1/  Atomic  Energy  Act  of 
as  amended  by  Multiple  Mineral 
68  Stat.  716. 


1946,  §  5(b)(7),  60  Stat.  762, 
Development  Act  of  1954,  §  10(b), 


2/  Atomic  Energy  Act  of 
as  amended  by  Multiple  Mineral 
§  10(c) ,  68  Stat.  716. 


1946,  §  5(b)(6),  60  Stat. 
Development  Act  of  1954, 


762 , 


2/  S. Rep. No. 

No.  840,  83d  Cong., 


593,  83d  Cong.,  1st  Sess.  (1953);  H.R.Rep. 
1st  Sess.  (1953);  99  Cong.Rec.  9160  (1953). 
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mining  operations.  1/ 

The  Act  of  August  12,  1953  2 J  provided  for  the  validation 
of  claims  located  between  July  31,  1939  and  January  1,  1953 
on  lands  (1)  included  in  a  permit  or  lease  issued  under  the 
mineral  leasing  laws,  (2)  covered  by  an  application  or  offer 
for  a  permit  or  lease  which  had  been  filed  under  the  mineral 
leasing  laws,  or  (3)  known  to  be  valuable  for  leasable 
minerals.  The  Act  did  not  apply  to  claims  located  after 
December  31,  1952,  and  as  to  these  claims,  the  leasing  policy 
of  the  Atomic  Energy  Commission  remained  in  force.  This 
policy  was  codified  in  Domestic  Uranium  Program  Circular  7.  3/ 

The  procedure  for  obtaining  a  Circular  7  lease  was  quite 
obviously  tailored  to  the  mining  laws,  with  which  the  pros¬ 
pectors  were  familiar.  The  leases  were  for  tracts  not  exceed¬ 
ing  1500  feet  in  length  by  600  feet  in  width,  which  were  re¬ 
quired  to  be  marked  on  the  ground  by  suitable  monuments  so 
that  the  surface  boundaries  could  be  readily  found  and 
traced.  _4  /  A  "Notice  of  Lease  Application"  was  required  to  be 
posted  at  one  of  the  corner  monuments  of  each  tract,  and  re¬ 
corded  in  the  office  of  the  county  recorder  of  the  county  in 
which  the  tract  was  situated.  5/  The  lessee  was  required  to 
perform  labor  or  make  improvements  in  the  amount  of  $100  per 
lease  year.  6/ 

With  the  enactment  of  the  Multiple  Mineral  Development 
Act  of  1954  it  became  possible  to  locate  mining  claims  on 


1/ 

Junction 

Press  Release  No.  23,  Atomic  Energy 
Operations  Office,  Dec.  1  ,  1952., 

Commission,  Grand 

2/ 

30  U.S  C.  §  501  et  seq.  (1964). 

3/ 

19  Fed. Reg.  764  (1954)  . 

.4/  Domestic  Uranium  Program  Circular  7, 

19  Fed. Reg.  764  (1954). 

§  60.7(c)(1), 

5/ 

Id-  §  60.7(c) (2)  . 

6/ 

Id.  §  60.7(g). 
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lands  covered  by  leases  issued  under  the  mineral  leasing 
a  ^  u  °r  aPPlicants  for  uranium  leases  were 
bv  the^r  I1®  right  C°  l0Cat®  mininS  claims  on  lands  covered 
13  1954  l/SeAt°rhaPP^ lieations  within  120  days  after  August 

1  qc a  ,  ’  T  .  t^ie  en<^  t^le  120-day  period,  on  December  12 
1954,  the  Atomic  Energy  Commission's  program  for  issuing  ’ 

Ah3:5rSinn^er  Domestlc  Uranium  Program  Circular  7  terminated  2/ 

is°now  L  "fL8^/  1SSUed  Und6r  ClrCUlar  7>  &  which 


3. 


the  Interior  withdrf  throuSh  1954  the  Department  of 

withdrew  for  the  use  of  the  Atomic  Energy  Com¬ 
mission  approximately  1,000  square  miles  of  public  Unds  The 
Commission  conducted,  or  had  others  conduct  exploratory 'on- 
e rat ions  on  these  lands,  having  them  restored  to  the  public 

early  1950  s,  the  Commission  issued  a  number  of  mining  leases 

the  withdrawn  areas  where  mineable  reserves  were  found  The 
purpose  of  the«?p  rouna.  Ihe 

ment's  needs  at  Lt  m  wa®  to  Provide  uranium  for  the  Govem- 

nf  n.,.1  .  at  tlme-  Lessees  were  selected  on  the  basis 

status^  A°r  °Vf’  includinS  mining  experience  and  financial 
157  nf'rhA  yal  ?  was  charged,  initially  at  a  flat  rate  of 
in7  ,e  °te  va^ue  and  later  at  rates  varying  from  107  to 

30/.,  graduated  upward  with  the  per  ton  value  of  the  ore  °  The 


1/  30  U.S.C.  §  523(a)  (1964)  . 

2/  19  Fed. Reg.  7365  (1954). 

Grander., nr  M£SSnReleaae  N°  '  80  5  Atomic  Energy  Commission, 
Grand  Junction  Operations  Office,  Aug.  18,  1954. 


~  Letter  from  Holger  Albrethsen 
United  States  Atomic  Energy  Commission 
to  George  E.  Reeves,  Oct.  18,  1968. 


Jr.,  Chief  Counsel, 
Grand  Junction  Office 
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last  of  these  leases  expired  at  the  end  of  March,  1962.  1/ 


Leasing  under  the  Atomic  Energy  Act  of  1954. 


1 •  Authority  to  lease . 


The  amendments  of  the  Atomic  Energy  Act  of  1946,  made  by 
the  Multiple  Mineral  Development  Act  of  1954  were  carried  over 
into  the  Atomic  Energy  Act  of  1954.  Section  67  of  the  Atomic 
Energy  Act  of  1954  2/  provides: 

"The  Commission  is  authorized,  to  the  extent 
it  deems  necessary  to  effectuate  the  provisions 
°f  this  Act,  to  issue  leases  or  permits  for  pros¬ 
pecting  for,  exploration  for,  mining  of,  or  removal 
of  deposits  of  source  material  in  lands  belonging 
to  the  United  States:  Provided .  however .  That  not¬ 
withstanding  any  other  provisions  of  law,  such 
leases  or  permits  may  be  issued  for  lands  admin¬ 
istered  for  national  park,  monument,  and  wildlife 
purposes  only  when  the  President  by  Executive  Order 
declares  that  the  requirements  of  the  common  de¬ 
fense  and  security  make  such  action  necessary." 

It  was  the  intent  of  Congress  that  this  leasing  power 
should  be  invoked  only  where  it  is  the  only  means  of  achiev- 
ing  private  development  of  deposits  of  source  material  in 
lands  belonging  to  the  United  States.  It  is  not  intended 
to  supplant  the  mining  laws  in  any  normal  situation.  3/ 

Three  situations  were  envisioned  in  which  Congress  thought 
it  might  be  desirable  to  lease  land  belonging  to  the  United 


1/  Id. 

2/  42  U.S.C.  §  2097  (1964) . 

3/  H .R .Rep .  No.  2181,  83d  Cong.,  2d  Sess .  18  (1954). 
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States  which  might  contain  deposits  of  source  materials:  (11 
where  the  lands  were  withdrawn  from  mining  location,  (2)  where 
the  lands  were  not  reasonably  susceptible  of  mining  develop¬ 
ment  under  the  mining  laws,  and  (3)  where  source  materials  have 

nd  r°VereVS  fi  r6SUlt  °f  ^P^atory  work  performed  under 
the  direction  of  a  Government  agency.  1/ 

frir  J he  Atomic  Energy  Commission  has  promulgated  regulations 

nnhi i ls®uanee  °f  leases  for  mining  deposits  of  uranium  in 
public  lands  withdrawn  for  the  use  of  the  Commission,  2/  and 

for  issuance  of  prospecting  permits  and  mining  leases  on  lands 
administered  by  federal  agencies  which  do  not  have  authority 
to  lease  such  lands.  3/  No  leases  have  been  issued  under 
either  of  these  systems.  About  50  square  miles  of  uranium 
ands,  containing  substantial  reserves  of  uranium  ore,  remain 
withdrawn  and  reserved  for  the  use  of  the  Atomic  Energy  Com¬ 
mission,  but  there  appear  to  be  no  present  plans  to  lease 
these  lands  or  to  dispose  of  the  source  material  contained  in 


In  March  1955,  the  Atomic  Energy  Commission  held  public 

fo^  purpose  of  obtaining  the  views  of  the  mining 
industry  and  other  interested  parties  with  respect  to  the 
procedures  and  methods  for  awarding  uranium  leases  on  lands 


1/ 

2/ 

(1968) . 


Id- 

Domestic  Uranium  Program  Circular  8,  10  C.F.R.  §  60.8 


1/ 

(1968)  . 


Domestic  Uranium  Program  Circular  9,  10  C.F.R.  §  60.9 


Letter  from  Holger  Albrethsen 
United  States  Atomic  Energy  Commission, 
to  George  E.  Reeves,  Oct.  19,  1968. 


,  Chief  Counsel, 

Grand  Junction  Office 


> 
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December6  ?,°1'  At?mlc  Energy  Commission.  1/  In 
replace  the  ~  Commission  announced  its  decision  to 

leasing  methnH Tr  !yStem  °  neSotiating  all  leases  with  a 

system  whn eh  °n  comPetitive  bidding,  and  the  new 

Circular-  R  i/WkS  S6t  °Ut  in  Domestic  Uranium  Program 
Circular  8,  3/  became  effective  on  July  14,  1956.  4/ 


Lands  subject  to  lease . 


Circular  8  leases  are  leases  granted  by  the  Atomic 

land87  C^iSSi0"  for  mini"g  deposits  of  uranium  in  public 
lands  withdrawn  from  entry  and  location  under  the  general 

othenSi  aS  l  the  Use  0f  the  Commission  and  in  certa 
other  lands  under  Commission  control.  5/ 


_n 


b*  Qualifications  of  lessee. 


/  The  lesfee  must  be  (1)  a  citizen  of  the  United  States 
(2)  an  association  of  such  citizens,  or  (3)  a  corporation  ’ 

_  „  •  j  .  ^  ^  i  ^  ^  States  or  its 

territories.  Persons  under  21  years  of  age  or  employees  of 


r__  Pfess  Release  No.  108,  Atomic  Energy  Commission, 

Grand  Junction  Operations  Office,  Mar.  4,  1955 . 


Grand 


2/  Press  Release  No.  136,  Atomic  Energy  Commi 
Junction  Operations  Office,  Dec.  21,  1955. 


ssion 


> 


3/  10  C.F.R.  §  60.8  (1968) . 

4/  21  Fed. Reg.  5259  (1956). 

5/  10  C.F.R.  §  60.8(a)  (1968). 
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the  Commission  are  not  eligible.  1/ 


c •  Solicitation  of  bids . 


Under  special  circumstances,  where  the  Commission 
believes  it  to  be  the  best  interest  of  the  Government,  or 
where  the  use  of  competitive  bidding  may  be  impracticable 
the  Commission  at  its  discretion  may  award  or  extend  leases 
on  the  basis  of  negotiation.  2 /  Except  under  such  special 
circumstances,  a  lease  is  issued  only  to  the  acceptable 
bidder  offering  the  highest  cash  bonus.  3/ 

The  invitation  to  bid  for  a  lease  is  publicly  posted 
and  published,  and  copies  are  mailed  to  parties  who  have 
submitted  a  written  request  that  their  names  be  placed  on  a 
mailing  list  for  the  receipt  of  such  invitations.  The 
invitation  sets  forth  the  land  or  deposits  to  be  leased 
the  term,  royalty  rate,  work  requirements,  and  certain  other 
conditions  which  will  become  a  part  of  the  lease.  The 
invitation  specifies  a  period  following  notice  of  award  during 
which  the  successful  bidder  may  explore  the  land  or  deposit 
specifies  the  percentage  of  the  bonus  which  must  be  trans- 
mitted  with  the  bid,  and  sets  the  place  and  time  the  bids 
will  be  publicly  opened.  A  detailed  statement  of  the  terms 
of  the  invitation  and  the  factual  data  pertinent  to  the  land 
or  deposit  obtained  from  Commission  exploration  is  made  avail¬ 
able  ror  public  inspection  and  upon  payment  of  a  nominal 


—  — •  ^  60.8(c).  This  section  does  not  specifically 

mention  a  corporation  organized  under  the  laws  of  a  state. 

Cf.  id.  §  60.9(c).  However,  it  seems  clear  that  a  corporation 
so  organized  is  eligible  to  hold  a  lease.  See  id .  §  60.8(f). 


2/ 

Id.  § 

On 

O 

• 

00 

/-N 

rt 

'w' 

• 

3/ 

Id.  § 

60.8(d) . 
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charge  copies  of  these  statements 


may  be  obtained.  1/ 


d.  Bids. 


All  bids  must  be  filed  at  the  place  and  prior  to  the 
time  set  in  the  invitation.  Each  bid  must  be  sealed  and 
accompanied  by  a  deposit  equal  to  the  specified  percentage 
o  the  bonus  offered,  the  deposits  of  unsuccessful  bidders 
eing  returned.  If  the  bidder  is  an  individual,  he  must 
submit  with  his  bid  a  statement  of  his  citizenship  and  age. 

e  1  er  -*-s  an  association  (including  a  partnership)  the 
bid  must  be  accompanied  by  a  certified  copy  of  the  articles 
of  association  together  with  a  statement  as  to  the  citizenship 
and  age  of  its  members.  If  the  bidder  is  a  corporation  it 
must  submit  evidence  that  the  officer  signing  the  bid  had 

authority  to  do  so  and  a  statement  as  to  the  state  of  incor- 
poration.  2/ 


e . 


Award . 


,  .  .  Commission  has  reserved  the  right  to  reject  all 

\ f Subject  to  this  right,  the  Commission,  following 
public  opening  of  bids,  determines  the  successful  bidder. 

J-n  the  event  the  highest  acceptable  bids  are  tie  bids  a 
pu  lie  drawing  is  held  by  the  Commission  to  determine  the 
successful  bidder.  After  notice  of  award  and  prior  to  the 
expiration  of  the  period  prescribed  in  the  invitation  the 
successful  bidder  may  explore  the  land  or  deposit,  and  must 
execute  and  return  to  the  Commission  three  copies  of  the 
lease  and  pay  the  balance  of  the  bonus,  unless  he  chooses 
to  torteit  his  deposit.  If  the  successful  bidder  fails  to 
execute  the  lease  and  pay  the  balance  of  the  bonus  within 


1/ 

Id. 

§ 

60 

•8(e). 

2/ 

Id. 

§ 

60. 

•8(f). 

3/ 

Id. 

§ 

60. 

8(d)  . 
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the  time  specified,  or  otherwise  fails  to  comply  with  the 
applicable  regulations,  he  forfeits  his  deposit  and  the 
Commission  may  then  award  the  lease  to  the  second  highest 
acceptable  bidder.  If  the  lease  is  executed  by  an  agent 
vidence  ot  authorization  must  be  submitted.  1/  Leafes  are 
issued  on  forms  to  be  prescribed  by  the  Commission.  2/ 


f •  Term  of  lease . 


date  ttC-:C:lar  a  iS  ordinarily  effective  as  of  the 

specified  in  the  invitation  to  bid  rL  r  •  •  the  period 

in  the  invitation  that  the  lease  term  may  be  extende^for 

ontion1fferhPer°d  and  UP°n  stiPulated  conditions  at  the 
this  optLn  4/  ’  and  ln  SUCh  6Vent  the  lease  incl-das 


g .  Royalty. 


The  royalty  is  at  the 
to  bid.  5/ 


rate  specified  in  the  invitation 


Direction  of  ore  shipments . 


The 


lessee  must  ship  all  ore  with  reasonable  diligence 


1/ 

Id. 

§ 

60 

•8(g). 

2/ 

Id. 

§ 

60 

•  8 (s)  . 

3/ 

Id. 

§ 

60, 

■8(h). 

4/ 

Id. 

§ 

60. 

8(i). 

5/ 

Id. 

§ 

60. 

8  (j  )  . 
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to  such  uranium  ore  receiving  station  or  purchaser  within  the 
United  States  as  the  Commission  may  designate.  Shipment 
is  at  lessee's  own  expense  up  to  100  miles.  The  Commission 
may  take  and  remove  all  ores  not  shipped  with  reasonable 
diligence,  and  may  credit  the  lessee  with  the  value  of  such 
ores  less  sums  due  the  Government  from  the  lessee,  including 
the  cost  of  such  taking  and  removal.  The  Commission  retains 
the  property  and  right  to  property  in  and  to  all  ores  not 
shipped  within  60  days  after  the  expiration  or  other  termin¬ 
ation  of  the  lease.  Unless  the  Commission  directs  otherwise, 
all  ores  which  are  too  low  a  grade  to  be  acceptable  under 
the  Commission's  published  price  schedule  applicable  to  such 
ore  must  be  retained  on  the  leased  premises  and  must  be  kept 
separate  from  and  not  mixed  with  waste.  JL / 


i .  Initial  production  bonus. 


Bonus  payments  under  Domestic  Uranium  Program  Circular  6 
are  made  on  ores  produced  from  properties  leased  to  private 
operators  by  the  Commission  except  under  special  circumstances 
and  as  provided  for  in  the  lease.  2/ 


j .  Work  requirements . 

The  lessee  must  conduct  his  exploration,  development,  and 
mining  activities  with  reasonable  diligence,  and  must  exercise 
the  skill  and  care  required  to  achieve  and  maintain  maximum 
production  of  uranium  ore  consistent  with  good  and  safe  mining 
practice.  A  minimum  number  of  manshifts  during  a  designated 
period  may  be  required.  3/ 


1/ 

Id. 

§  60. 8 (k). 

2/ 

Id. 

§  60.8(1). 

3/ 

Id. 

§  60 . 8(m) . 
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k. 


Lessee 1 s  records . 


The  les®ee  ™ust  keeP  proper  records  of  (1)  shifts  worked 
(2)  wages  and  salaries  paid,  (3)  expenditures  for  supplies  ’ 
aod  services  and  costs  of  operation  of  every  kind  (4)  tonnaee 
an  gra  e  of  ore  mined,  (5)  development  work  and  drilling  per- 
formed,  and  (6)  such  other  matters  as  in  the  Commission's 

C°  ifc  in  the  cost 


1  •  Rights  of  Comm-issinn 


all  plrts^rihfm^rf  UP°"  the  leaSed  ProPe«y  and  into 

r  ?  .  .  lne  ^or  ^spection  and  other  purposes.  The 

Commission  and  its  contractors  are  entitled  to  free  access 

Cn^t  ?roperty  for  coveting  exploratory  work,  and  the 

Slon  ™ay  grant  to  other  persons  easements  or  rights  of 

piration’ofh^hUSh’  0r  “  ^  leased  Premises.  Until  the  ex- 
^  f  5h; ®e  years  after  termination  or  expiration  of 

the  ri^hr’  Coinmission  and  the  Comptroller  General  have 

gh^  °f  fcceas  to  and  the  right  to  examine  any  directly 
pertinent  books,  documents,  papers,  and  records  of  the  lessee 
involving  transactions  related  to  the  lease.  2/ 


m-  Relinquishment  of  leases . 


f The  lease  may  be  surrendered  by  the  lessee  upon  the 

ling  with  and  approval  by  the  Commission  of  a  written  appli¬ 
cation  for  relinquishment.  Approval  of  the  application  17 

Sr  UP°n  ^  deUVery  °f  the  leased  Poises  to  the 
omission  m  good  condition  and  the  continued  liability  of 

the  lessee  to  make  payment  of  all  royalties  and  other  debts 


1/  Id.  §  60 . 8 (n) . 
2/  Id.  §  60.8(o) . 
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due  the  Commission.  1/ 


n *  Assignment  of  leases. 


claim^hereundft  by  assignment  interest  th«ein  °r 

ment  or  otherwise  must  ho  ’  svbXease>  operating  agree- 

writing.  OrdinariittL  r  ap?roveo  b?  the  Coimnission  in 
transfer  of  a  leasethnVh  ?mmi®slon  wl11  not  approve  any 
deferred  payments  of  ly  kind  It  °Ver'ridin8  royalties  or 


Cancellation 


lessee  fails  to^omply^ith1^  ^  ^  Coniinission  whenever  the 

Failure  of  tho  r  y*  lth  the  Provislons  of  the  lease. 

shall  not  hta  ColTlsslon  to  exercise  its  right  to  cancel 
Ot  be  deemed  a  waiver  of  the  right.  3/ 


3. 


gaaaa^aj-prospectinp  .cermits  on  lands  admini 

_Y  ederal  agencies  which  do  not  - 

please  such  jjjdZ.  (CircJIi7~q~777^ - 


Lands  subject  to  lease  or  permit. 


ing  plraitsTnd  EnerSy  ^olranission  may  issue  uranium  prospect- 

Unfted^tatesthtblnS  163568  COVerinS  certai"  Xands  °f  the 

laws  and  which  are  notsubjectMto^el^f  L°n  Under  the  mining 

Dject  to  lease  for  prospecting  or 


1/ 

Id. 

§  60 , 8 (p) . 

2/ 

Id. 

§  60 . 8 (q)  . 

3/ 

Id.  ' 

5  60 . 8 (r)  . 
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mining  purposes  by  the  Federal  agencies  administering  such 
lands  or  by  the  Department  of  the  Interior.  1/  Permits  or 
leases  will  not  be  issued  under  this  section  for  lands  admin¬ 
istered  by  the  United  States  for  national  park,  national 

“°n^!nA;  w^ldlif%PurP°ses.  2/  The  program  is  administered 
by  the  Atomic  Energy  Commission  with  the  assistance  and  cooper- 
ation  of  the  Bureau  of  Land  Management.  3/ 


Qualifications  of  applicant. 


n  lessee  permittee  must  be  (1)  a  citizen  of  the 

United  States,  (2)  an  association  of  such  citizens  or  (3)  a 
corporation  organized  under  the  laws  of  the  United  States  or 
o  any  state  or  territory.  Persons  under  21  years  of  age  or 

are  not^l^m* C°£TisSion  or  the  Department  of  the  Interior 


Application. 


There  is  no  required  form  of  application  for  a  permit  or 
lease,  but  the  application  should:  (1)  name  the  Government 
agency  administering  the  land  and,  where  practicable  the 
particular  unit  concerned,  (2)  contain  an  accurate  description 
the  land,  5/  (3)  include  an  accurate  map  or  plan  of  the 


1/  Id.  §  60.9(a). 

2/  42  U.S.C.  §  2097  (1964). 

1/  10  C.F.R.  §  60.9(a)  (1968). 

4/  Id.  §  60.9(c). 

1/  .Upon  request,  the  applicant  must  submit  satisfactory 

lln^He6  t^t  the  Go^ernment  has  title  to  the  minerals  in  tt^ 
land  described  and  the  right  to  their  removal.  Id. 
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lands  prepared  from  the  survey  thereof  or  other  reliable  map 
source,  unless  the  lands  are  surveyed  under  the  public  land 
system  of  surveys,  and  (4)  contain  a  statement  of  applicant's 
name,  address  and  citizenship  (if  a  corporation,  the  state 
of  incorporation  and  a  statement  of  the  applicant's  authority 
to  hold  a  prospecting  permit  or  mining  lease  under  its  cor¬ 
porate  powers)  and  a  statement  of  applicant's  interest, 
direct  or  indirect,  in  prospecting  permits  and  mining  leases 
and  application  for  such  permits  and  leases  under  these 
regulations  for  uranium  in  federal  lands  in  the  same  state.  1/ 

The  aPPlication  must  be  filed  in  triplicate  in  the  Land 
Office  of  the  Bureau  of  Land  Management  for  the  state  where 
the  land  is  situated.  In  states  in  which  there  are  no  Land 
Offices,  the  applications  must  be  handled  as  specified  in 
the  regulations .  Applications  must  be  accompanied  by  a 
filing  fee  of  $10  (not  returnable)  .  _2/ 


Issuance  and  supervision  of  permits  and  leases. 


Although  priority  in  filing  an  application  is  normally 
the  controlling  factor  where  more  than  one  application  has 
been  filed  for  a  permit  or  lease,  consideration  may  be  given 
to  equities  and  the  Commission  may  offer  the  land  competitively 
in  appropriate  cases.  The  Commission  may  also  refuse  to 
issue  a  permit  or  lease  or  extension  thereof.  Although  it  is 
the  stated  objective  of  the  Commission  to  issue  permits  and 
leases . containing  uniform  terms  and  conditions,  the  Commission 
recognizes  that,  since  the  lands  affected  by  Circular  9  are 
administered  by  other  Government  agencies  having  responsi¬ 
bilities  in  connection  with  the  administration  of  the  land, 
it  probably  will  be  necessary  to  include  in  particular  permits 


— /  or  lease  will  be  issued  where  the 

applicant  s  interest,  direct  or  indirect,  in  prospecting 
permits  and  leases  and  applications  for  such  permits  and 
leases  in  the  same  state  exceeds  1920  acres.  Id. 

2/  Id. 
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and  leases  additional  terms  and  conditions  designed  to  permit 
the  agencies  involved  to  fulfill  appropriately  their  functions 
and  obligations,  or  to  refrain  from  issuing  permits  or  leases 
or  extensions  where  it  is  concluded  that  issuance  is  contrary 
to  the  interests  of  the  United  States.  The  term  of  each 

permit,  lease,  and  extension  is  also  subject  to  such  consider- 
at  ions.  1/ 


e*  Prospecting  permits  terms  and  conditions 


Prospecting  permits  are  issued  for  a  period  not  exceed¬ 
ing  two  years  and  grant  the  permittee  the  right  to  prospect 
on  the  lands  described  to  determine  the  existence  of  or 
workability  of,  uranium  deposits.  Only  such  material  may  be 
removed  from  the  land  as  is  necessary  to  demonstrate  the 
existence  of  uranium  in  commercial  quantities.  The  permittee 
may  sell  such  quantities  of  uranium- bearing  material  as  may 
be  approved  by  the  Commission.  2/ 

i 

A  prospecting  permit  may  not  include  more  than  1920 
acres  of  land,  which  must  be  in  a  reasonably  compact  area.  3/ 

» 

The  annual  rental  is  25  cents  per  acre  (or  fraction 
thereof;  of  land  covered  by  the  permit,  payable  annually  in 
advance.  Payment  of  the  first  full  year’s  rental  must  accom¬ 
pany  the  filing  of  the  application  and  the  balance  of  the 
rental  Is  payable  on  or  before  the  first  anniversary  of  the 
effective  date  of  the  permit.  Failure  to  pay  rental  when  due 
results  m  automatic  termination  of  the  permit.  The  permittee 
may  be  required  to  furnish  a  performance  bond.  4/ 


1/ 

Id.  § 

60.9(e) . 

2/ 

Id.  § 

60.9(f)(1). 

3/ 

Id.  § 

60.9(f)(2). 

4/ 

Id.  § 

60.9(f)(3). 
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Permits  issued  under  Circular  9  may  be  assigned  to  eli¬ 
gible  persons,  subject  to  approval  of  the  Commission  as  to 
all  or  any  of  the  lands  subject  to  permit.  All  instruments 
of  transfer  of  the  permit  must  be  filed  at  the  proper  Land 
Office  of  the  Bureau  of  Land  Management  within  90  days  after 
execution  and  must  contain  all  of  the  terms  and  conditions 
agreed  upon  by  the  parties.  The  application  for  approval 
of  assignment  must  be  accompanied  by  (1)  a  statement  of  the 
proposed  assignee  setting  forth  his  qualifications  to  hold 
a  permit  and  his  agreement  to  be  bound  by  the  terms  and 
conditions  of  the  permit,  and  (2)  a  filing  fee  of  $10  (not 
returnable) .  1/ 


f •  Extensions  of  permit. 


A  prospecting  permit  may  be  extended  for  one  additional 
term  not  exceeding  two  years  upon  written  application  made  by 
the  permittee  and  filed  in  triplicate  in  the  proper  Land 
Office  of  the  Bureau  of  Land  Management  at  least  90  days  prior 
to  the  expiration  date  of  the  permit.  The  application  must 
be  accompanied  by  a  filing  fee  of  $10,  which  is  not  returnable, 
and  the  third  year's  rental.  In  support  of  an  application 
for  extension  of  a  prospecting  permit,  the  permittee  must 
show  that  he  had  diligently  performed  prospecting  activities 
on  the  land  during  the  period  for  which  the  permit  was  issued 
or  that  any  failure  to  do  so  arose  from  conditions  beyond  the 
permittee’s  control.  2/ 

Upon  failure  of  the  permittee  to  file  an  application  for 
extension  within  the  specified  period,  the  permit  will  expire 
at  the  end  of  its  primary  term  without  notice  to  the  permittee 
and  the  land  will  thereupon  become  subject  to  new  application 
for  prospecting  permits.  _3/ 


1/ 

Id. 

§  60.9(f)(4). 

2/ 

Id. 

§  60.9(g)(1). 

3/ 

Id.  1 

§  60.9(g)(2). 
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sFH'2c^rr°“  zssz  s  * 

S123.V«E-te- 

be  filed^ot  Lter  thanlo  d"  3  ?rtference  ri8ht  lease  must 
the  Permit  anJ  ^st  5“cr?be  ^eaLt:dsthde-eX?>irati0n  date  °f 
in  the  information  contained  in  the  ^plication6/"^1131186 

2S2  ff oLurrenc^rt^S; 

deposit  of  uraniums  discovered  before 

ments^nd^o'such  ^the^te^f and^  ***  rental  P3y‘ 

of  the  surface  of  the^and™  £ 

,  Revised,  _7/  or  equivalent  haulage  and 


1/  Issuance  of  a  prospecting  permi 

aSs?*61^  Ar  v  preference  tight  lease. 
Uy&8).  See  Arthur  L. Rankin,  73  I  D  305 


must  precede  an 
Id.  §  60.9(h) (1) 
(1966)  (phosphate). 


2/  10  C.F.R.  §  60.9(h)(1)  (1968). 

V 

3/  See  id.  §  60.9(e) . 

it/  Id.  §  60.9(h)(1). 

5/  Id.  §  60.9(h) (2) . 

6/  Id.  §  60.6. 

r 

2.1  .Id.  §§  60.5  and  60.5a. 


t 


900 


development  allowances  from  the  sale  of  uranium- bearing  ore 
produced  from  the  leased  premises.  1/ 

Rental  is  at  the  rate  of  $1.50  per  acre  per  year,  payable 
annually  in  advance.  Advance  rental  is  credited  on  the 

royalty  due  from  the  sale  of  uranium-bearing  ore  during  that 
lease  year.  2 / 

A  lease  issued  under  Circular  9  is  for  a  term  not 
exceeding  5  years,  renewable  in  the  discretion  of  the  Com¬ 
mission  as  to  any  and  all  tracts  for  not  more  than  3 
additional  periods  of  not  exceeding  3  years  each  upon  written 
application  by  the  lessee  at  least  90  days  prior  to  the  ex¬ 
piration  of  the  lease  or  any  extension.  The  application 
for  renewal  must  be  accompanied  by  a  filing  fee  of  $10.00 
(not  returnable) .  Renewals  may  include  such  revisions  of  or 
additions  to  the  lease  terms  as  may  be  required.  _3/ 

Leases  issued  under  Circular  9  become  effective  when 
signed  on  behalf  of  the  Commission.  4/ 

A  lease,  or  any  of  the  tracts  under  a  lease,  may  be  re¬ 
linquished  by  the  lessee  by  written  notification  sent  to  the 
proper  land  office  of  the  Bureau  of  Land  Management,  subject 
to  continued  liability  to  the  United  States  for  any  payments 
then  due  and  subject  to  compliance  with  the  terms  of  the 
lease.  Relinquishment  takes  effect  on  the  date  such  noti¬ 
fication  is  received  by  the  Bureau  of  Land  Management,  as 
evidenced  by  the  written  acknowledgment  of  the  Bureau  of  Land 
Management.  _5/ 


1/ 

Id. 

§  60. 9(h) (2) (i) . 

2/ 

Id. 

§  60.9(h) (2) (ii). 

3/ 

Id. 

§  60.9(h)(3). 

4/ 

Id. 

§  60.9(h)(4). 

5/ 

Id.  ' 

§  60.9(h)(5). 
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and  conditions  of  the  lfase  within^O  *7  °f  the  termS 

written  notice  specifying  sucj  failure  ^  r6Ceipt  of 

ance,  the  Commission  may  terminate  the  leaseeqi/Stln8  COinpl1' 

persons^subj  ect"  to  Approval  "of 3  the  CoLjs  aSSigned  to  el*«ib] 

any  of  the  leased  tracts  Ton™  Commifs:Lon  as  to  all  or 

instruments  of  transfer  of  the  lease^ust  be^Td1’  ^ 
proper  land  office  of  the  Bureau  of  ia„H  f  led  at  the 
days  after  execution  and  must  contain'  a ,^1“  within  90 

ts^sr. 4sx ;  ~ 

wSSmi  (1> 

5  .“,5^2. 


Production  bonus . 


wise  mee  ting 'the  "requi  remen  ts^f't-h  P"ovide.th^  lessees  othe, 

Circular  6  3/  shall  be  eligible  fo/initi^12  U’?anium  Pro8ranl 
payments  under  that  Circulfr  notwith^  Production  bonus 

properties  leased  by  the  Commission*^ ^  dlng  the  reference  to 
of  Circular  6.  7  c°™iission  in  paragraph  (g)  (3)  (vi) 


1/ 

Id. 

§  60.9(h)(6). 

2/ 

Id.  1 

§  60..9(h)(7). 

3/ 

Id. 

§  60.. 6. 
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SUBPART  II- 4 


THE  MATERIALS  DISPOSAL  SYSTEMS 


Common  varieties  of  sand,  gravel,  stone,  pumice,  pumi- 
cite,  and  cinders  and  other  deposits  of  minerals  not  subject 
to  location  under  the  mining  laws  or  leasing  under  the  miner¬ 
al  leasing  laws  are  subject  to  disposition  under  the  materials 
disposal  systems.  The  Department  of  the  Interior  has  the 
authority  pursuant  to  the  Materials  Disposal  Act  of  1947  1/ 
to  dispose  of  all  these  mineral  materials  on  the  public  domain 
except  for  that  part  of  the  public  domain  under  the  jurisdiction 
of  the  Department  of  Agriculture.  The  Department  of  Agriculture 
has  the  authority  to  dispose  of  these  mineral  materials  on  the 
public  domain  under  its  jurisdiction  under  the  Materials 
Disposal  Act  of  1947  and  the  authority  to  dispose  of  these 
mineral  materials  on  certain  acquired  lands  under  its  juris¬ 
diction  pursuant  to  the  provisions  of  section  1(1)  of  the 
Act  of  June  11,  1960.  2l 


1/  30  U.S.C.  §  601  (1964) . 

k  a 86-509,  74  Stat,  205,  5  U.S.C.  note  following 
*  511  (1964),  7  U0S.C.A,  note  following  §  2201  (Supp.  1968). 
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CHAPTER  21 


THE  BUREAU  OF  LAND  MANAGEMENT  (MATERIALS  DISPOSAL) 


A. 


Delegation  of  authority 

1  * 


The  Bureau  of  Land  Management  is  responsible  for  realtv 

of  the  s'aLbL'b6  ^  d°mai”’  Which  -eludes  the°LnagemLt 
ot  the  salable  mineral  materials.  1/  The  Bureau  of  Land 

anagement  has  authorized  the  State  Directors  to  perform  in 

ciesC  reeulCrVe  states  and  in  accordance  with  existing  poli- 

tion’of  fhe  nirec;  and . Procedures  of  the  Department  the  func- 

to  sell  fhp  •  ?r  wltb  respect  to  selling  or  contracting 

the  Stir  n-a  materials-  1/  Under  the  supervision  of 
the  State  Directors,  the  Land  Office  Managers  are  delegated 

e  same  authority  3/  and  the  District  Managers  of  the  Dis- 

sZ£  Jre-' del6fted  the  aut-hority  to  sell  of  contract  f Sr  the 
sale  of  mineral  materials  in  transactions  not  exceeding  $2  000 

*£  SSTK^r1!/"1-  ln  Is 


12/8/67)  Departmental  Manual  §  135.1.3  (Release  No.  994, 

2/  Order  No.  701,  29  Fed. Reg.  10526  (1964)  as  amended 
by  Amendment  No .  1  29  Fed  Rev  is  iqi  not/i  a  j  amenaecl 
31  Fed  Ret,  Aiii.  ;  g'  18393  <.1964>;  Amendment  No.  2, 

119671 :R48'  a176  (1967);  Amendment  No.  3,  32  Fed. Reg.  4176 

menf  J;  4>  32  Fed'R®8-  11386  (1967);  and  Amend¬ 

ment  No.  5,  33  Fed. Reg.  15078,  15484  (1968). 

3/  Id. 

statef/tha'TanI  1  §  4'6-19  (Re1'  98  ’  1/9/61) 

bv  the  sfafe  S  S  °r  m°re  than  $1’°°°  must  be  aPPtoved 

by  the  State  Supervisor,  now  called  the  State  Director.  This 

por  ion  of  the  Manual  is  inconsistent  with  the  later  delega¬ 
tion  of  authority  contained  in  Order  No.  701.  g 
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Policy  limitations 


on_mineral  materials  disposal 


pubic  lands  1/  Thele  tleTan^  ***  "°\be  ^  fr°m  —tain 
existing  claims  to  the  Und  bj  rea°sof o^  settl"  (1)  Valid 
or  similar  rights  obtained  under  the  public  ^nd6^’ 

JulvU23Pat1955ed  liniH8HClaimS  '°Cated  eith-  bef ore^r ' after 
legal  proceJdinS1C2/  orenr  ^  Cancelled  ^  appropriate 
located  after  July  23  1955  for1  ljmpaJ-ented  mining  claims 

not  a  "common  variety"  occ^rrlnp^16  minerals  that  are 

"common  variety"  Perils U l  \  associated  with 

But  where  there  are  only  slight’  8?ld  asaoclated  with  gravel). 

to  the  mining  laws  associated  wilh  ^8  ®  mineral  subject 

(e  e  ,nci,r  „  Vj  associated  with  a  common  variety  mineral 

d.pi.i/Ligr^^0ri”L;;»a.’r  ■rtK*v*!/*p™">' tJ* 

vaeed  aq  a  nart  -p  .  ^  the  gold  may  be  sal- 

vagea  as  a  part  of  a  sand  and  gravel  oDeratirm  q/  rZ 
mineral  material  caio  u00  u  &  ,  peration0  3/  Where  a 

is  located  on  the  theory  that^he minin8  Claim 
variety  of  tha  f  aePoslt  1S  an  uncommon 

Materials  Disposal  Act’of  *** 

operations  under  the  contract  unMi  f  ?d  to  cease 

locatability  of  the  °f  the 

officer  dCtCLiLrChCC^heT  made  "‘T*  the  authori2®d 

daLdPc::rr5cr exceeds  the  suSic  lands 


1/  43  C.F.R.  §  3610.1  (1968). 

2/  See  Solicitor's  Opinion  M-36467  (Aug.  28,  1957). 

3/  United  States  v.  Basich,  A-30017  (Sept.  23,  1964). 

it/  B.L.M.  Manual  §  4.6.3A  (Rel.98,  1/9/61). 

1/  43  C.F.R.  §  3610.1  (1968). 
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contracts  of  sale  are  subject  to  the  continuing 
rights  of  the  United  States  to  use  the  surface  and  to 
issue  leases,  permits,  and  licenses  involving  the  use 
and  occupancy  of  the  surface provided  that  such  subse¬ 
quently  authorized  use  does  net  endanger  or  materially 
interfere  with  the  purchaser's  production  or  removal  of 
the  materials  under  contract.  1/ 

Mineral  materials  may  be  sold  upon  the  request  of 
any  interested  party  or  upon  the  initiative  of  the 
authorized  officer.  2/ 


Effect  of  subsequent  settlement,  location,  lease, 

sale  or  other  appropriation  of  the  land  subject 

to  a  mineral  materials  sales  contract. 


During  the  term  of  the  contract  the  purchaser  has  the 
right  to  use  and  occupy  so  much  of  the  described  land  as 
is  reasonably  incidental  and  necessary  for  the  fulfill¬ 
ment  of  the  contract.  3/  Unless  otherwise  provided  by 
contract,  and  except  as  otherwise  noted  below,  the  con¬ 
tract  purchaser  of  mineral  materials  has  the  right  to 
extract  and  remove  the  materials  until  the  termination  of 
the  contract,  notwithstanding  a  subsequent  appropriation 
under  the  general  land  laws,  including  the  mining  and 
mineral  leasing  laws.  4/  Exceptions  are  (1)  if  the  mining 
claim  is  located  for  "uncommon  varieties  of  sand,  stone, 
gravel,  etc."  (the  same  deposits  as  covered  by  the  con¬ 
tract  or  permit),  and  (2)  if  the  claim  allegedly  contains 
valuable  locatable  minerals  intermingled  or  associated  with 


1/  Id- 

2/  Id. 


3_/  Id.;  B.L.M.  Manual  §  4 . 6 . 3A  (Rel.  98,  1/9/61). 
4/  Id. 
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the  common  variety  minerals,  such 


as  gold  in  sand.  1/ 


Withdrawn  lands . 


The  Materials  Disposal  Act  of  1947  provides  that 
mineral  materials  may  not  be  sold  from  certain  lands 
under  jurisdiction  of  the  Department  of  the  Interior  2 

National  Parks,  (2)  National  Monu-" 


ments 
for 


d  ^dian  lands,  or  lands  set  aside  or  held 
the  use  and  benefit  of  Indians,  including  lands 
over  which  jurisdiction  has  been  transferred  to  the 
Department  of  the  Interior  for  the  use  of  Indians 

The  Materials  Disposal  Act  of  1947  provides  that 

unde°Sthe  °f  materials  maV  be  made  from  lands 

wM  h  t  jurisdiction  of  the  Department  of  the  Interior 
hich  have  been  withdrawn  in  aid  of  a  function  of  a 

X  the  T  tPartment  °r  ASSnCy  °ther  than  the  Department 
of  the  Interior,  or  a  State,  territory,  county  munici¬ 
pality,  water  district,  or  other  local  government 
u  division  or  agency,  provided  the  government  for 
w  ose  benefit  the  withdrawal  was  made  first  consents.  3/ 


E. 


Patented  lands  with  minerals  respmpH 
to  the  United  States.  “  “ - 


on  lands  patented  with 


tion  rr1  rnater?-als  patented  with  a  reserva- 

tion  of  the  minerals  to  the  United  States  may  be  disposed 

of  under  the  Materials  Disposal  Act  if  such  materials  wet 

subject  to  location  under  the  mining  laws  prior  to  the  Act 


U  Opinion  of  the  Solicitor,  M-36581  (Sept.  25,  1959). 
2/  30  U.S.C.  §  601  (1964). 

3/  id. 
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vavieti2  Af A  SeCtl°n  3  ol-  which  1/  removed  common 
®  of  ®and>  stone,  gravel,  pumice,  pumicite,  and 

Era^el  Ind"1  1°?atlon  un,der  the  mining  laws.  2/  Sand, 

from  the  soiTitself  a?fn«1C >h?ve  "°  value  separate 
tion  and  rhlr-lr  ^  within  the  mineral  reserva- 

Sir ASS";,"1  n“  “bJect  “ 


Mineral  material  sales . 


.J11  sales,  whether  by  competitive  bidding  or  neso- 
tiated ,  must  be  made  at  not  less  than  the  appraised  value . 


y  Id.  §  611. 


sion  If  p„M-ni?n  °f  the  Actin8  Associate  Solicitor,  Divi¬ 
sion  of  Public  Lands,  M-36417  (Feb.  15,  1957)  where  the 

£S*s?.srs  “i  » th-  eff««  *« 


on  the 
601  e  t 


effect  of  the 
seq.  (1964): 


it 


ascribed  f„'ihC  °n^y  intent  which  can  reasonably  be 
.  the  action  taken  by  Congress  is  that  it 

th.  dl.poJltioS  ^dipcS?, 

on.  »«  °™e?  ty  th'  <«“<<  S““>  f~» 

act  or  in  it  ?  ?  another-  There  is  nothing  in  the 

virtue  of  ilS  leglslftlve  history  to  indicate  that  by 

title  tn V  the  United  States  was  lose 

title  to  any  deposits  of  sand  and  gravel  which  it  the 

tofore  owned  Therefore,  deposits  of  sand  and  gravel 

which  were  the  property  of  the  United  States  prior  to 

the  enactment  of  Pub.  L.  167  continue  to  be  so  and  ca. 

be  disposed  of  only  in  the  manner  directed  by  Congresj 

1/  Arizona  State  Highway  Dept.  v.  Arizona  Cta<-0 
Land  Dept.,  Ariz .  030560  and  030708  (Nov.  8,  1961). 


-/  43  C.F.R.  §  3611.2  (1968). 
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1 .  Competitive  bidding. 


Materials  sales  offered  by  competitive  bidding  are 
advertised  in  a  newspaper  of  general  circulation  in  the 
county  where  the  material  is  located,  once  if  the  notice 
of  sale  amounts  to  $5,000  or  less,  and  twice  if  over 
$5,000,  provided  that  if  the  material  is  appraised  at 
less  than  $1,000,  at  the  discretion  of  the  authorized 
officer  notice  may  be  posted  instead  of  being  published.  1/ 


2 .  Negotiated  sales. 


A  negotiated  sale  may  be  made  (1)  when  it. is  determined 
by  the  authorized  officer  to  be  in  the  public  interest  and 

where  the  sale  is  of  property  for  which  it  is  impracticable 
to  obtain  competition,  and  the  appraised  value  of  the  mineral 
materials  does  not  exceed  $5,000.  (2)  where  it  is  impracti¬ 
cable  to  obtain  competition  and  the  mineral  materials  are 
— --ke  used  in  connection  with  the  development  of  federal 

lands  under  a  mineral  lease  or  leases  issued  by  the  United 

g.tatgs,  and  the  sale  is  in  an  amount  not  exceeding  $10,000. 

?r  when  it  is  in  the  public  interest  and  the  contract 
is  for  materials  to  be  used  in  connection  with  a  public 
works  improvement  program  on  behalf  of  a  federal,  state, 
or  local  governmental  agency,  and  the  public  exigency  will 
not  permit  the  delay  incident  to  advertising.  2/ 

The  State  Director  may  establish  a  community  pit,  which 
will  be  noted  on  the  land  office  records  and  will  be  regarded 


1_/  43  C.F.R.  §  3611.1  (1968)  makes  the  number  of 

times  the  notice  of  sale  is  published  depend  on  the  amount 
of  the  sale.  For  the  regulation  to  be  workable  this  must 
mean  appraised  value  of  the  material  to  be  sold. 

2/  30  U.S.C.  §  602  (1964);  43  C.F.R.  §  3611.4  (1968). 

The  words  emphasized  indicate  provisions  in  the  regulations 
but  not  in  the  statute. 
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NonexcSrn  ?  the  land  by  the  Government.  1/ 
onexciusive  disposals  may  be  made  from  this  community 

40  acres  ^ '  TheSe  pitS  “X  not  exceed" 

the  initial  In  ’  eXCept  that  they  “7  be  enlarged  as 
the  initial  40  acre  site  is  depleted.  2/ 

ha  nJaf  C°tal  aggreSate  of  neS°tiated  sales  which  may 
be  made  m  any  one  State  to  or  for  the  benefit  of  any  one 

period ’ofatweirShlP’  association>  or  corporation  in  any 
$10^000  3/  consecutive  months  may  not  exceed 


3*  Qualification  of  MHrW 


or  purchaser . 


be  niband^af0-a0r1PU^ChaSer  °f  mineral  materials  must 
e  (1)  an  individual  who  is  a  citizen  of  the  United  States 

(  )  a  partnership,  (3)  an  unincorporated  associated  group 

£TTe™LV'i!  “  «>  •  corporation  auchor- 

In  the  *“'*  "h*r- -1”*™1 


Conduct  of  sales. 


for  cash  sales  of 


in”/  A  da?osit  must  be  made  with  bids  <.aall  sales  or 
iii°MH^ be  appraised  value  of  the  mineral  materials,  and 

amount  of  ^  “stalPment  sales  of  not  less  than  the 

the  first  installment  required  by  regulation  5/ 


1/  B.L.M.  Manual  §  4.6.3B  (Rel.  98,  1/9/61). 
2/  43  C.F.R.  §  3611.4  (1968) . 

3/  Id.  This  provision  is  not  in  the  statute. 
4/  Id.  §  3611.5. 

1/  Id.  §  3611.8-4. 
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and  specified  in  the  advertisement  of  sale.  1/ 

Bidding  at  competitive  sales  is  by  written  bids  oral 

o«i«r  ^COr?ination  as  Erected  by  the  authorized’ 
officer.  2/  When  it  is  in  the  interest  of  the  government 
to  do  so,  the  authorized  officer  may  reject  any  or  ail 
bids  and  may  waive  deficiencies  in  the  bids  or  in  the 
mineral  material  sale  advertisements.  3/ 

The  authorized  officer  may  require  evidence  of  Quali¬ 
fication  of  the  bidder  4/  or  of  his  ability  to  perfoST 
,^e,  c°?“act-  The  contract  must  be  awarded  to  the 

not  qualified  or  fails  to  sign  and  return  the  conjracj8 
with  a  performance  bond,  the  contract  may  be  offered  and 

therMdd  'u6  am°Unt  °f  the  hiSh  bid  to  the  highest  of 

*»-  « 

Director  ^  C°ntract  for™  proved  by  the 

vfJnne  :  Ku  h  offlcer  include  additional  pro- 

the  sale  area6  COa?act  c°  c°ver  conditions  peculiar  to 
he  sale  area,  such  as  road  construction,  and  protection 

of  improvements,  watersheds,  and  recreational  values 

The  contract  and  all  supplements  are  available  for 


1/  Id.  §  3611.6. 

2/  Id. 

3/  Id.  §  3611.7. 

4/  id. 

5/  Id.  §  3611.8-1. 

§J  Id. 

7/  See  Appendix  VI  for  copies  of  these  forms. 


912 


jeriod'1?/  ^  prospective  bi^ers  during  the  advertising 
If  the  contract  price  is  less  than  $2  000  the  re- 

3S"”L°f,arrrfcr”c' bond- i£  «*.  °“wn 

price  is  ?n  f  ^  au!ih°^zed  officer.  If  the  contract 
less  than  207XofS^°f  $2’?00’  a  Performance  bond  of  not 
The  time  fnr'Vh*  ^  t0?al  contract  Price  is  required.  2/ 
under  a  duraM  T  °f  material.  except  that  sold  “ 

the  sale  of  ,n  °5  a.P™ductl°n  contract  or  contract  for 
the  sale  of  all  material  within  a  specified  area  must 

able  to*™  tW°  ytarS'  17  If  the  Pu^haser  has  been  un- 
he  may  obtain6  material  for  causes  beyond  his  control, 
written^  °r  JT®  one  year  extensions  upon  making 

must  be  rea  7  For  each  extension  the  material 

contract  appraised  ?"d  the  reappraised  price  becomes  the 

contract  price!  5/°"  “  ^  l6SS  than  the  °riSinal 

be  made^non t”th°n  3  Conbract  of  not  m°re  than  $2,000  must 
made  upon  the  execution  of  the  contract  Pavmentq  on 
contracts  in  excess  of  8?  nnn  i  ,  .  yments  on 

excess  ot  $2,000  may  be  made  in  installments.  6/ 

Sales  for  the  duration  of  production,  or  sales  of  all 

sToOO^r  maberials  a  specified  area, ’which  exceed 
$2,000  are  conditioned  on  the  following  terms: 

The  firs?  installment  of  not  less  than  $500  must 

Stallments°"  eXeCUtion  of  the  contract  and  remaining  in¬ 
stallments  in  amounts  to  be  specified  are  due  and  payable 


1/ 

43  C. 

F.R.  §  3611 

2/ 

Id.  § 

3611.8-3. 

3/ 

Id.  § 

3611.8-5. 

4/ 

Id.  § 

3611.8-6. 

5/ 

Id.  § 

3611.8-7. 

6/ 

Id.  § 

3611.8-4. 
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without  notice  whenever  the  v? lue  of  the  material  removed 
equals  the  sum  of  the  first  and  subsequent  installments 
that  have  been  paid. 

i 

(2)  All  contracts  must  provide  for  periodic  reappraisal 
of  the  mineral,  the  frequency  of  which  must  be  specified  in 
the  contract. 

(3)  Annual  production  is  required  in  an  amount  suffic¬ 
ient  to  return  to  the  United  States^  a  sum  of  money  equal  to 
the  first  installment  or  in  lieu  of  such  minimum  production 
there  must  be  made  an  annual  payment,  in  the  amount  of  the 
first  installment,  which  will  not  be  credited  to  future  pro¬ 
duction.  If  this  payment  is  not  made  on  or  before  the 
anniversary  of  the  contract,  the  contract  is  considered 
breached  and  terminated  and  all  money  paid  pursuant  to  the 
contract  is  forfeited.  1/ 

An  assignment  may  be  made  only  with  the  written  approval 
of  the  authorized  officer,  who  is  not  authorized  to  approve 
an  assignment  unless  the  assignee  (1)  is  authorized  to  trans¬ 
act  business  in  the  state  in  which  the  mineral  material  is 
located,  (2)  submits  such  information  as  is  necessary  to 
assure  the  authorized  officer  of  his  ability  to  fulfill  the 
contract,  and  (3)  furnishes  a  performance  bond.  2 / 


5 .  Contract  forms . 


The  Bureau  of  Land  Management  uses  four  contract  forms 
for  the  disposal  of  mineral  materials: 


Form  3600-2  Mineral  Material  Disposal  Permit 

November,  1965  (For  cash  sales  under  $100) 


Form  3600-4  Contract  for  Cash  Sale  of  Mineral 

July,  1966  Materials  (Appraised  at  less  than  $2,000) 


1/  Id. 

2/  Id.  §  3611.9. 
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Form  3600-3 
November,  1965 


Contract  for  Sale  of  Mineral  Material 
(For  Duration  of  Production) 


Form  3600-5 
September,  1966 


Contract  for  Sale  of  Mineral  Materials 
(Appraised  at  $2,000,  or  more) 


See  Appendix  VI. 


Effectiveness  of  Materials  Disposal  Act  of  1947. 


Since  the  Bureau  of  Land  Management  Manual  relating  to 
material  sales  1 /  has  not  been  supplemented  since  1961,  2/  its 
provisions  do  not  reflect  the  statutory  changes  made  by  the 
ct  of  September  25,  1962,  3/  and  many  of  its  provisions  are 
obsolete.  The  regulations  in  Title  43,  Code  of  Federal  Regula¬ 
tions,  and  the  contract  forms,  however,  reflect  the  1962  amend¬ 


ment  . 


The  regulations,  contract  forms  and  the  Materials  Dis¬ 
posal  Act  of  1947  itself  have  been  criticized  as  not  provid¬ 
ing  a  satisfactory  disposal  system  for  mineral  materials  on 
the  public  lands.  The  1947  Act  was  amended  by  the  Act  of  Septem¬ 
ber  25,  1962  to  prohibit  sales  of  mineral  materials  by  negotia¬ 
tion  unless . (1)  the  contract  is  for  the  disposal  of  materials 
to  be  used  in  connection  with  a  public  works  improvement  program 
on  ehalf  of  a  federal,  state,  or  local  governmental  agency 
and  the  public  exigency  will  not  permit  the  delay  incident  to 
advertising,  or  (2)  the  contract  is  for  the  disposal  of 


1/  VI  B . L . M .  Manua 1 ,  ch .  4.6. 
2/  Rel .  98,  1/9/61. 

3/  30  U.S.C.  §  602  (1964)  . 
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material  for  whirh  •{  <-  „ 

The  Act  of  September  25  l^O^also^  ^  Ht0,ol>tain  competition.  1/ 
posal  Act  to  require  that  all  negotiated  ^  f terials  Ms-  " 
must  be  reported  to  Congress  semiarm,,*??  !^ral  material  sales 
requirement  naturally  tends  to  die™  y’  r-  ^uc*1  a  reporting 
tiated  mineral  materLieOaleO°  disCOUrage  the  ^king  of  nego- 

make  the  purchase  of^inOral^tOriOl^6  reg“1ftions  tend  to 
tive.  Contracts  for  sales  of  mineral  mat  P?  .llc  lands  unattrac- 
of  production  are  subject  to uni^fiLr teriais  for  the  duration 
based  on  reappraisal  of  the  value  of  Oh  Pr^Ce  adjustments 
times  specified  in  the  sale  contra?6e materials  at 
tracts  may  not  exceed  two  years  4/  ’  ~  Other  sales  con- 

Pecting  permit  to  determine^^ka^li^J  ^VS.^f 


to  lessen  restrictions  on  sOles  author  d  h  ’  962  WaS  passed 

Disposal  Act,  it  increased  the  reS?cH  ?  the  Materials 
mineral  materials  having  an  a  n  ''  ln  sales  of 

Previously  the  Materials  Disposal  Act  Valu?  of  or  less, 

tary  of  the  Interior  had  discretion  t  provide<^  that  the  Secre- 
and  manner  of  making  all  saleq  of  •  °  pfescr^he  the  notice 
appraised  value  was  $1  000  or  1  mineral  materials  where  the 
ch-  406,  §  2,  61  Stat .  681 . °r  W  ^  Act  °f  ^ly  31,  194?, 


2/  Id. 

—  ^  C-F.R.  §  3611.8-4  (1968). 

4/  id.  §  3611.8-5. 

5/  id.  §  3611.8-6. 
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l^ket  for  the  mineral  material.  1/  Sales  of  short  duration 

united  quantities  may  result  in  a  purchaser’s  developing 

V'  °r  t*ie  m^-nera^  material,  and  the  purchaser  is  then 

nf/fd  establish  his  supply  by  competitive  bidding  against 

ers  who  may  seek  to  take  over  the  market  that  he  had 
developed . 


Free  use  of  materials . 


m,,,™6  £ct  °f  September  28,  1962  2/  amended  Section  3  of  the 

from  ?  6  ?rface  Use  Act  of  1955  by  removing  petrified  wood 
orn  location  under  the  mining  laws.  Section  2  of  the  1962 

ct  provides  that  the  Secretary  of  the  Interior  will  provide, 
y  regulation,  that  limited  quantities  of  petrified  wood  may 
be  removed  without  charge  from  public  lands.  3/  All  public 
ands  administered  by  the  Bureau  of  Land  Management  and  the 
ureau  of  Reclamation  (except  those  public  lands  at  constructed 
Reclamation  reservoirs)  are  open  for  free-use  removal  of 
petrified  wood,  except  for  specific  areas  which  are  posted.  4/ 

l.lT  ^°^c°llecti°n  are  established  by  regulation,  and  the  “ 
head  of  the  bureau  having  jurisdiction  over  a  free-use  area 
may  establish  additional  rules.  5/ 

The  Materials  Disposal  Act  of  1947  provides  for  the  free 
use  of  mineral  materials,  by  state  and  federal  government 


of  rh¥u.  .Th-  f°r^St  SerYice  is  limited  by  the  restrictions 
the  Materials  Disposal  Act  on  sales  made  of  mineral  materials 
on  acquired  lands  and  has  provided  for  the  issuance  of  a  pros- 

(1968) 8  Permt  and  Preference  fight  lease.  36  C.F.R.  §  251.4a 


2/  30  U.S.C.  §  611  (1964) . 


3/  Note  following  30  U.S.C.  §  611  (1964) 
ing  30  U.S.C. A.  §  611  (Supp.  1968). 


note  follow- 


4/  43  C.F.R.  §  3612  1-1  (1968). 

5/  Id.  §  3612.1-3. 
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agencies  and  by  anv  ac cr»r« ;  * 

for  profit,  for  other  than  'or"  °r  corporation  not  organized 
poses  or  resale.  1/  A  federal  conimercial  or  industrial  pur 
division,  including  municipalities8^^  !genCy’  unit  or  sub¬ 
permit  without  limitation  as  to^he  may.  be  issued  a  free-use 
to  the  value  of  the  material  to  h.  nUmber  °f  P®™its  or  as 
constitute  a  superior  right  to  r  removed-  These  permits 
tinue  in  full  force  as  a  n  ^Tl  ^  «d  c«. 

fnd  aPermUs  be  issued  for  a  L™  Claim  or  entry . 

and  are  not  assignable.  Free-use  "e  t0  exceed  ten  years 
tions  or  corporations  are  limited  P  mits  to  nonprofit  associa- 
tn  excess  of  $100  per  year  Thf  h  in -placa  value  of  not 

permits  has  rights Superior  tea  °f  SUCh  free-use 

wish  to  obtain  the  material  by  purcL  appUcant  who  may 

not  be  removed  after  the  land  has  been  •  ^  materials  may  Y 
aim  by  reason  of  settlement  entrv  ^n?luded  in  a  valid 
similar  rights  under  the  public' ?! a ’1minin8  location,  or 
granted  for  a  period  not  to  exceed  UwS ' *  Such  pe»nits  are 

assigned.  2/  The  regulations  ren^0"®  year’  and  "«y  not  be 
^  on  a  form  approved  by  the  Direct  ^  the  frea'Ose  permit 
Management,  provide  for  bond  satisfacr°f  the  Bureau  of  Land 
officer,  and  provide  for  canceller,  T7  C°  the  authorized 
Wlth  terms  or  if  ft-  haq  lon  for  to  comnlv 

regulations  also  provide tha?' erroneously  issued.  3/  The 
the  applicant  owns  or  control  *  WlU  be  issued  where 

mineral  materials  to  meet  his  needs  SUPply  of  the 

e  mineral  materials  will  be  in  a  *  t^lat  t^le  removal  of 

hi  *  practicesT'and^ha^  With  apptoved° 

his  improvements  .  '5/  th  Permittee  must  remove 


1/  30  U.S.C.  §  601  (1964) 

-  43  C-F-R-  §  3612.2-1  (1968). 

3/  Id.  §  3612.2-3. 

4/  Id. 

5/  Id.  §  3612.2-4. 
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I 


CHAPTER  22 


A. 


THE  FOREST  SERVICE 


(MATERIALS  DISPOSAL) 


ggigSMion  of 


on  public  domain  Pr°^d^"^e^°r^^®^^Tspo™al^ofer^  ^  UwS 

been  an+h . admini station.  1/  Th/p  •  f  rred  to  the  Forest 

st^ksls  K-s-.g  irs=%sr* 

St. s“p--Lo",*%o«,ye"s  «• 

value  does  not  °  mineral  materials  whe£  T*®  ®ay  be  a“thor- 
s  not  exceed  $1,000.  2/  where  the  appraised 

“v&E!/“'’o”S:I‘“««sp„“d  3”".sTlc* d° 

—  OF  .ln.„r 


1/  Forest  Service  Manual  §  2822  11  a  _  , 

/-il  (Sept.  1958). 
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have  to  make  mineral  material  disDo 
main.  1/  * 


sals  on  the  public  do- 


B. 


Policy  limitations  on  fn  ’nQrql  materials  disposal « 


The  Forest  Service  Manual  states  f-ho 
to  disposals  under  the  Materials  Disposal  Acl  of  1947  2/^0^ 

s  actory  arrangements  cannot  be  made  for  rehabilitation 


„  1/  Other  than  setting  forth  36  r  p  p  p  oct  / 

§  1023  24  (Dec  10671  H,  I  J0  c-*-p-  &  251.4a  at 

SS S  H§  §=■ -s 

I960,  Pub.  L .  Io  86-5^9  Vstat  ^OS  6^%^  °f  ^  U> 

ing  §  511  (19641  7  „  Q  1  .4  btat-  2°5,  5  U.S.C.  note  follow- 

I06ft1  u  ''iyb4')’  7  U-S.C.A.  note  following  §  2201  (Sudd 

.TS/Ii'o’oS'ST  “spr*“  "“h  “  “  l  o 

?s£bl%lT"£?  by??llc  ^"KSVSkTET 

P  *>  i-7jo,)  .  The  Forest  Service  advispQ  t-hm-  m 
1  1962  PYnir^inn  it  m  mavises  that  the  November 

.  .  pii  ation  date  of  Temporary  Directive  No  17  is  fnr 

in^thrPorelt^iL^uS112  LtTetT  *?  ^ 

Albuquerque,  New  Mexico,  Att^ney  In  cline OffLe  Vt^  ’ 


2/  30  U.S.C.  §  601  (1964). 
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to  enable  the  ^  Value  of  the  "aterials  must  be  sufficient 

sary  damage  °Pera  °r.to  Protect  public  land  against  unneces- 

to  be  dirprtpH^f  3  ^holce  of  deP°sits  exists,  exploitation  is 

troll ea  t®d.t?  those  where  damage  can  be  most  readily  con¬ 
trolled  or  minimized.  1/  y 

that  materiaV!atl0n!  P^ovide’  with  respect  to  acquired  lands, 
at  materials  are  to  be  extracted  and  removed  under  good 

rriT"!'  -  rehabilitation 

scenic  ?rder  t0  Preserve,  protect,  or  restore 

land  ’sale  f  10"al;  watershed,  and  other  resources  of  the 
m.at-e  S  1  °f  materials  or  free  use  may  be  refused  if  ade- 

SoUutTonSoreifCrt0tfbe  t0  pr6Vent  erosion  or  stream 

rehabil itaH  f  satlsfactory  arrangements  cannot  be  made  for 
rehabilitation  or  restoration.  2/ 


C-  Disposals  on  lands  withdrawn  for  another  agency 


The  Materials  Disposal  Act  of  1947  provides  that  dis- 

u  i  ^  •m“er1^terialS  may  be  made  from  lands  under  the 
J  isdiction  of  the  Department  of  Agriculture  which  have 

been  withdrawn  in  aid  of  the  function  of  a  federal  depart- 

of  a  «r  sgeooy  other  than  the  Department  of  Agriculture  or 

or  other  t’  t?rritory*  county,  municipality,  water  district 
or  other  local  government  subdivision  or  agency,  only  if  such 

withCthe Th  C°?SpntS-  17  The  F°reSt  Se™dce  das  agreements 
th  the  Federal  Power  Commission,  4/  the  Chief  of  Engineers,  5/ 


1/ 

Forest  Service  Manual  §  2822.2  (Sept., 

1958) . 

2/ 

36  C . F „R.  §  2  51.4a (e)  (1968) . 

3/ 

30  U.S.C.  §  601  (1964) . 

4/ 

Circular  No.  U-314,  Supp.  No.  1  (June 

15,  1956). 

5/ 

Circular  No.  U-314,  Supp.  No.  2a  (June 

20,  1956) 
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and  the  Bureau  of  Reclame-.  ^  -1/ 

posals  or  establishing  a  pro~edure°f Senting  to  limited 
ed  in  the  field.  prc.edure  for  consents  to  be 


dis- 

obtain- 


D. 


disposals  undpr  the  MafpnM 

- —  ner  ri-ghts  and 


leases  or  permits "wher^e^val  of",.  coyered  b7  other  mining 

not  ™d“ly  «*™JLaZE£i£r$u  ■” 

°l“r' yfld°"*»lnf "ita  “L”i/l‘X««d°f  "ln,ral  "««i«ls 

snsi,  %  :^eei.r£.£hPr 

el.  «  located  efter  S)'23  fes?1""  °f  »”  P"P.tent.d  lioL 

»£  ““.lei.  “VfT"  of  com^„”‘ 

,  gravel  and  stone.  3/ 
Permits  will  be  iq«„»j  c  '  - 

on  lands  used  for,  or  dedicated  °f  mineral  materials 

fereVwithS  contrary  to  such  use  andZi^90303  only  ^en 
!th  such  other  uses,  4/  86  an  Wil1  not  unduly  inter- 


E*  Regulations 


“^r  ,-^~Mitrnfi1|f?t|I;UCtlnnS  for  dispo°^ 


ThG  re8UUti0nS  °f  the  Department  of  Agriculture  with 


1/ 

2/ 

1959). 

3/ 

4/ 


Circular  No. 
Forest  Servi 


U-314,  Supp.  No.  3a  (0ct_ 
ce  Manual  §  2822.62  (Amend. 


23, 

No. 


1956). 

10,  Jan., 


Id-  §  2822.63. 
Id.  §  2822.64. 
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ao  a  disposal  under  the  Materials  Disposal  Act  of  1947 

the  re^?d;-haVeJn°t  been  chan§ed  si"ce  1960.  1/  As  a  result, 

not  reflect  the  revised  restrictions  on 

lQfi?  ?/  mineral  raaterials  made  by  the  Act  of  September  25, 

_ I,„'i  Moreover,  the  regulations  are  brief  and  do  little 

is  the  parapbraae  tbe  statute.  A  significant  provision 

and  cnnt!" tenC6ii  A11  SUCh  disP°sals  shaH  be  in  such  form, 
mentc  S"ch  termS ’  stiPulations ,  conditions  and  agree- 

TI  -  ?ty  6  raquired  by  the  regulations  of  the  Secretary 
Agriculture  and  instructions  of  the  Chief,  Forsst 


shows“thatSthe3l6  C;F\R-  §  251-4  (1968)-  The  regulation 
Sept  26  I960  ThV^T  Wa?  published  25  Fed.  9245  on 

materials  disposals  in  Title  2800  C°  mineral 

Forest  Service  Manual  have  not  h  (Ml?erals  Management)  of  the 
vice  manual  have  not  been  changed  since  January  1959. 

2/  30  U.S.C.  §  602  (1964).  ' 


923 


Service . "  1/ 


September  25,  lgef^^ineral^aterialf ^ th6  arnendment  of 


tively  or  competitively  as  the  autb  f  either  "oncompeti- 
-».  in  .cccrf.uce  Ml  -J  *t„- 


Forest  Service  Manual  „ere  issued  i  ^  instructions  in  the 
the  appraised  value  exceeds  $1  000  ?tember’  1958 •  When 
be  published,  and,  when  the  aonr!!’  tnvltations  for  bid  must 
$1,000,  invitations  for  hide  P  u  d  Value  is  less  than 
Manual  §§  2822.32  and  2822  33  (se  t  PUbqished-  Forest  Servic 
accepted  at  less  than  the  anm-ii  Pa'’  ,1958)'  No  bid  will  be 
A  qualified  bid  exceeding  tlOOO f  ^  §  2833-3^ 

$1,000  or  less  may  be  accept  h  material  appraised  at 
appreciably  over  $1  000  !ll  Ho?ev*r’  if  such  a  bid  is 
material  advertised  asreoufredf  Sh°Uld  be  reJected  a"d  the 
value  over  $1,000.  id.  §^822  34  Wlth  an  appraisee 

$1,000  in  value  must^ot  be  made  di  totalinS  ".ore  than 

any  one  applicant  in  aly  one  ^ea  in T  *  °*  indirectly,  to 
tive  months,  id.  §  2822  42  Tho  d  . Period  of  12  consecu- 
establish  minimum  charges  L  n  ReS10nal  Forester  will 
one  year's  duration.  fd,  §  2822  SaleS  of  less  tha 

for  personal  use  shall~be  less  thin  ‘  41  °  ^eS  t0  an  individua 
not  less  than  $10  A  m-im*  han  ^  and  ^or  commercial  use 

For  ..le,  „f  thL““:,“rilrPr*“  "‘U  b‘  '*<^“3 

provide  for  making  provision  for  rehabilitat  ' '  *nsttuctions 

tion  of  the  surface.  Id  6  ?«?o  tatlon  and  restora- 

enter  into  a  cooperati^* agreement'  L  The/orest  Service  may 
the  work  for  which  the  permittee  is  Perform  all  or  part  of 
tormance  bond  will  be  required  in  rasP°nsible,  and  a  per- 

~h.hUU.acc  uveXS." 

For  au/SJS'S  £°r  fr"  ““  F*”FF* 

not  organized  for  profit.  Id.  §  2822 ^orations  or  corporations 
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pplicable  to  Special  Use  Permits.  1/  Where  the  appraised 
v  iue  of  the  mineral  material  is  in  excess  of  $1,000,  it  may 
e  disposed  of  only  to  the  highest  qualified  bidder  after 
otice  is  published  for  four  weeks  in  a  newspaper  having 
general  circulation  in  the  county  where  the  material  is 


Regulations  for  disposals  of  mineral  materials 
in  acquired  and  related  lands . 


to  wh  Sei^tary  of  Agriculture  acquired  authority  pursuant 
to  Section  1(1)  of  the  Act  of  June  11,  I960,  3/  to  dispose  of 

mineral  materiais  (including  but  not  limited  to  common  vari- 

oi=%S  //  Sajdj  stone>  gravel,  pumice,  pumicite,  cinders,  and 
clay)  4/  and  deposits  of  petrified  wood  in  acquired  and  re- 

a  e  an^s .  5/  Despite  the  words  "mineral  materials 


1/36  C.F.R.  §  251.4  (1968).  The  regulation  in  this 
respect  is  in  conflict  with  30  U.S.C.  §  602  (1964)  which  as 

nWnerf?  by^th?  Act„of  SePtember  25,  1962  requires  disposal  of 
ineral  materials  to  the  highest  responsible  qualified  bidder 

after  formal  advertising”  except  if  the  contract  is  for  the  dis¬ 
posal  of  materials  to  be  used  in  connection  with  a  public  works 
program  and  the  public  exigency  will  not  permit  the  delay  inci- 
dent  to  advertising  or  if  the  contract  is  for  the  disposal  of 
materials  for  which  it  is  impracticable  to  obtain  competition. 

2/  36  C.F.R.  §  251.4  (1968).' 

.  J/  L.  No.  86-509,  74  Stat.  205,  5  U.S.C.  note  follow- 

1968^  511  1964  ’  7  U-S-C-A-  note  following  §  2201  (Supp. 

4/  43  U.S.C.  §  601  (1964)  . 

Pri°r  ,t0  this  1960  Act>  he  had  bY  the  Act  of  June  4 
1897,  16  U.S.C.  §  477  (1964),  authority  to  issue  free-use  permits 
to  bona  fide  settlers,  miners,  residents,  and  prospectors  for 
the  use  of  timber  and  stone  in  the  national  forests. 
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clear  that  the  onlv1"-11^!  C°  common  varieties  t  ■ 

I960  authorizes  the  SecrSrTof ^  ^  the  Acb  of 
are  those  which,  if  the  lands  were^uhr^f  t0  disPose  of 
be  subject  to  mineral  leasing  under  Im'®31"’  WOuld  not 
1920  and  to  location  under  the  minLg  Act  0i 

t  i  on  STf  or  ^leasing  "*  *  of  regula 

applicable  to  lefsing  under X6ry  similar  to  t!ofe 
No.  3  of  1946)  and  regulations  aDol-^Ki  Reorganlzation  Plan 
materials  under  contract.  ExceptPfofable  t0  Sales  of  mineral 
governmental  units  and  nonprofit/  neg°tiated  sales  to 
posals ,  material  is  to  be  L™'  a§encies  and  "free  use"  dis- 
less  than  its  appraised  vaST ^  ^.disposed  of  at  not 
tracts  for  the  removal  of  materials  !  tS’  leases,  and  con- 
duration,  not  to  exceed  20^ears  t  f ,  C°  be  °f  su«icient 

operations  under  anticipated  nn“’  £°  allow  completion  of 

provf/T  may  be  panted  or  tC/ermit3"?  marketing  conditio: 

P  vide  for  a  preferential  right  of  r  ’  1?ase»  or  contract  n 

Periods  not  to  exceed  10  years  each.  IH  ,  "  successive 

—  11  Permits,  leases, 


Stat.  205,  5  U.S..C.  note  followi  t  °’  Pub‘L-N°-  86-505 
note  following  §  2201  (Supp  1968)  if  &  511  0964),  /  U.S.C.A 
Secretary  of  Agriculture  „  di  !  TtS  the  authority  of  the 
materials  which  he  is  authorized  to' ^  ^  th°Se  »*neral 
domain  lands  under  his  iun*  «- •  dlsPose  of  from  public 

Act  of  194  7,  and  this  194  7 Act^ol  the  Materials  Dispos 

mineral  materials  the  disposal  of  /hi  eh  °m  itS  Provisions 

y  "•  th'  ■»«.  “sh0)i,rrs;y(ss^1- 

“/f  «  fwa,  k19?£c  •««««  forth 

;’a"  al  bas  no  regulations  or  instruct,- 196?)  ’  the  Forest  Service 
“  tenals  in  acquired  and  related  land/8  °"  dlSposal  of  minera 


1/  Id.  §  251.4a(c)(2)  . 
±2-  §  251 ,4a( e) (4) . 
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I 


shorter "duration^fth8  ^  5  in  duratlon>  a"d  those  of 

ized  officer  will  found  desirable  by  the  author- 

be  removed  aAd  readw  de/°*  reaPPraisal  of  the  material  to 
annual  payment  ’  includin8  "^imum 

be  specified  n  frequency  of  reappraisal  is  to 

provisions  are  included  ’  6336  °r  contract-  V  General 

lamation  or  rehabi litati  r™??  conservation  practices,  rec- 
bonds.  2/  rehabl Station  and  for  performance  and  payment 

The  various  methods  of  distiosal  a-ro  /i\  „„ 

permit  and  preference  rivhr  llT  ,o?  (1)  Prospecting 

(3)  f nee  right  lease,  (2)  competitive  sale 

v  /  egotiated  sale .  ( <4.}  noneoT7rnp>t"'f  ttq  i  * 

fractional  or  future  interests  ' P/«  l  36  °r  permlt  for 

e  interests,  (5)  free-use  permit,  3/ 

exceed  P!rmit  may  be  issued  for  a  period  not  to 

materials  deposits  an^thi"6  -  "°rkability  of  mineral 
like  neriod  P  n™  ’a-  h  period  may  be  extended  for  a 
holder  of  Jhe  bpon . dlscovery  of  a  valuable  deposit,  the 

lease  ard  ls  entltled  t0  a  preference  right  to 

are  eitabliSd^™  ™ya^  eights, 

case  ormter^lsSaipraisedPatrS$l?000Oor°Uss  ^f’ifthe' 
discretion  of  the  authorized  officer  be  hlaL^7’  uh 
wise,  the  notice  is  to  be  published!’!/ 

Negotiated  sales  may  be  made  as  follows: 

(a)  When  it  is  determined  to  be  in  the  public 


1/ 

Id. 

§  251.4a(e)  (3)  . 

2/ 

Id. 

§  251  ,4a(e)  . 

3/ 

Id. 

§  251 .4a(  f)  . 

4/ 

Id. 

§  251.4a(f)(l)  . 

5/ 

Id.  | 

§  251.4a(f)  (2)  . 
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interest  and  where  the  sale  -r 0  r 
it  is  impracticable  to  obtain  r°  material  for  which 
ized  officer  may  sell  «t  not  l n °mp^ 1 t ion *  the  author 
value,  without  advertising  or  can  hanthe  appraised 
mineral  materials  not  calllng  for  bids, 

^re  it  is  impracticable^ ceding  $5, °o°  in  valu’_ 
the  materials  are  to  be  used  in c°mpetition  and 
development  or  authorized 1  f?rtion  with  the 
the  sale  or  disposal  of  natural  Federal  land  or 
license,  permit,  or  contract  t  refoufces  under  lease 
United  States,  sales  under  this  lssued  by  the 

nade  in  a  sum  not  exceeding  $10, ooJparaSraPh  “X  be 

■«.  221 22\ZiTstTt.°2iu" “ 11 • « 

or  calling  for  bid  m  •  >  without  advertising 

in  connection  t0  be  used 

°n  behalf  of  a  Federal,  State^or  Pro8tam 

agency  when  the  public  -W  .  11?Cdl  governmental 
delay  incident  to  advertising  Pe™it  the 

be  used  for  semi -public  ournfs  d  (2)  "trials  to 
or  single  project  purposes  fn  6S’  sucb  as  railroads, 
normally  has  a  value  for  a  sing^8  Where  the  deP^it 
to  a  single  contractor  becauseof %  "onrecurrent  purpose 

SveePvaari“eCUlar  »aa  no 

may  be^ild^Hny^pJucant^t ^o^l  tHan  $1°° 

appraised  value  without  ad^L™^ 

(d)  The  total  aeerppjfo  _r. 
which  may  be  made  in  any  one  Sta^tf  *^  Sales 
benefit  of  any  one  nersoa  te  to  or  for  the 

tion,  or  corporation  in  anvPdrtl-lejShi'P’  associa- 
secutive  months  shall  n  ^  Peri°d  of  twelve  con- 

»f  .Ms  si».»oo  (.) 

subdivision,  or  $500  under  (C)  oi^rtc  bl, °f  this 

{c)  of  this  subdivision. "1/ 


-1  §  «1.4a(f)  (3)  (iJ. 
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The  authorized  nffi  o 

any  state  agencv  i  •  flcer  make  a  neeoti , 

Polities  a„!  y’  Unit>  or  subdivision  (f,  f d  Sale  to 

St  the  aDDraf  a  a,nonProfit  association  ludlng 

deemed  iust  anH  Value  or  such  lesser  amo,°r/0rp0ration 
J  t  and  reasonable.  1/  amount  as  may  be 

The  part  of 

HD*  £/  ’  reorganization  Plan  No.  3 

a  free -use  Spf^iteoN°n;  the  authorized  officer  mav  • 
agencv  -c _  .  V -)  to  a  federal  ,  *^ay  issue 

ject:yand0r(?nteoraa1  JT"1*18  t0  be  inVp^T^*1 

fnr-  t-u  v  '  co  a  nonprofir  •  .  xn  a  Public  pro- 

purposes Trf  f  materials  for  other^h^  C°rporation 

Forest  Je^  **  ^  P«.cri2S 

Permit  to  bf^ssued  £°ncludes  by  authorizing  a  free 
to  t-pko  •  bUed  to  amateur  ®  a  tree-use 

use  Free  d  qUantities  of  peSS"  ^  scieutists 

ot  th' 


1/ 

2/ 

3/ 

4/ 


§  251.4a(f)(3)(ii) 


id-  §  251 ,4a( f )  ("4 )  n„  /0 

v  w  •  See  43  C.F.R. 

M-  §  251 ,4a(f)  (5)  (i)  _ 

Id.  §  251.4a(f)(5)(ii)  . 


Subpart  3227  (1968). 
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applicable  to  the  disposal  *  the  Interior 

public  domain,  1/  but  the  regulations' ''of^h^n  °n  the 
of  Agriculture  applicable  t-rT/n  *  f  °~  the  DePartment 

on  the  public  domain  under  thf  Material^  ™fneralmf trials 

not  been  brought  up  to  date  to  reflect  the^0831  ACt  h3Ve 


1/  43  C.F.R.  Subpart  3610  (1968). 

2/  30  U.S.C.  §  602  (1964). 
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SUBPART  II- 5 

THE  SURPLUS  PROPERTY  DISPOSAL  SYSTEM 
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. 


CHAPTER  23 


DISPOSAL  OF  MINERAL  INTERESTS 


IN  SURPLUS  PROPERTY 


A‘  aiatorLand_backernnnA 


"f  1944  P™*^  for  the 

substantiany  re-enacted  in  194^% '  This  Act  was 
he  Surplus  Property  Act  of  iqlq  9  1958  amendment 

Property  cta„Pg./tf^  ?«“"““>»  -t 

Property  except  (1)  ^he^ubl^^41'9  interest  in 

or  dedicated  for  national  forest  ^  lands  resarved 

Poses;  minerals  in  lands  or  n  L°r  natlonal  park  pur- 
or  reserved  from  the  public  d^  ^°nS  °f  lands  withdrawn 
of  the  Interior  deterges arH  ^  the  S«*«etarT 

under  the  public  land  mining  and  m1n/?r  disPosition 
and  lands  withdrawn  or  reserved  fu1  leasinS  laws ; 
except  lands  or  portions  of  11,  °”  PUblic  domain 

served  which  the  Secretary  Gf  fh^  t°  Wlbhdrawn  °r  re¬ 
concurrence  of  the  Administrator6  nteri°r>  with  the 
suitable  for  return  to  the  mihl  •  ’  determines  are  not 

51°*?  Under  the  general  public-land' ^°!’ain,  for  disposi- 
lands  are  substantially  chan»rf  •  fWS  because  such 

improvements  or  otherwise-  rf'i  10  character  by 

following  categories-  BattleL"^1  Vessels  °f  the 

craft  carriers,  destroyers  a  PS>  cruisers,  air- 

.  destroyers,  and  submarines;  and 


—!  58  Stat.  765. 

1/  Act  of  June  30,  1949,  40  U.S  C.  §  471 
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et  seq.  (1964). 


(3)  records  of  the  Federal  Government."  1/ 

tionsT?orSthet1958dame0ndment:0rtS  8iVe  identical  explana 
—isposlt  i  on  of  surplus  defense 

amending  the^mendirFederlrPr  ^  accomPUshed  by 
trative  Services  Act  of  94  ^°PTy.and  Adm«is- 
mmerals  in  withdrawn  or  rese^,  T  Clear  ^at 
lands  which  the  Secretary nf  fT  rPUblic  doinain 
mines  are  suitable  for  disn  ^  Interior  deter- 
land  mining  and  mineral  leasineT  U"der  the  P^blic- 

from  the  real  property  disposal  are  excePted 
the  amended  1949  act-  c-f  •?  1ltlon  Provisions  of 

drawn  or  reserved  public '  domJ,  y’i  °^y  th°Se  with' 
needs  of  Federal  agencies  found  lu  excess  to  tba 
with  the  concurrence  of  rh^  aa  •  ^  Secretary — 

Services— not  suitable  for  restorer ^rator  of  General 
land  status,  by  virtue  of  ^  t“"  to  Public 

stantia lly  changed  in  chfraer  ^aV™8  bee"  sub- 
would  hereafter  be  subject  lmProve”>ents , 

disposition  provisions J0f  the  he  f8al  proPerty 

ions  o±  the  amended  1949  act."  2/ 


-  "'gh*.  -H.1U.  P„„.« 

t e r*m  'proDertu* 

Property  of  any  kind  except  m  interest  in 
and  lands  reserved  or  dedicated  public  domain 
national  park  purposes-  V-n  1  d  f°r  nati°nal  forest  c 
following  categories:  Bat  .naral  VeSSels  of  bbe 
craft  carriers,  destroyers  and  1Pf  ’  cruisers,  air- 
of  the  Federal  Government’"  Submarines;  (3)  record 

H -R . R^.No5 ' 215 ;N85th ^n^^iSrfess J  5  ”  ;  <»”>* 
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"To 


remove  whatever  doubts 


of  the  United  States’hpr-  r  r1"8  ol1  and  gas,  in  public  lands 
reserved  by  the  United  ?  °r  *ereafter  withdrawn  or 
cies"  1 /  r  tad  States  for  the  use  of  Defense  agen- 

Act •  ’  1  Congress  also  provided  by  Section  6  of  the  1958 


for  the^srof^3”31®  °r  reservations  of  public  lands 
excenc  i  A  f.a"y  a§ency  of  the  Department  of  Defense 
naval  petrol  Wlthdrawn  or  reserved  specifically  as  ’ 
serves  here r?’  MVal uoil  shala>  °r  naval  coal  re- 

d,i;r^r of' or  22;,?;  z 

mining  and  e?cept  under  the  applicable  public  land 

disposition”,^  leaaing  laws:  Provided,  That  no 
imposition  of,  or  exploration  for,  any  mineral  a  in 

fense  “fter^1  ^  I"3de  Wher6  ^  SecretarV  °f  De- 
Tnt-er i  !  consu Station  with  the  Secretary  of  the 
terror,  determines  that  such  disposition  or  explora- 

so°n-rLlnCOnSiStent  With  the  “ilitary  use  of  the  lands 
so  withdrawn  or  reserved."  2/  lands 

mSe-rua  provislons  in  the  1958  Act  clearly  establish  that- 
(1)  withdrawn  or  reserved  nnM  iV  -i  •  ,  ,  SLaD-M-&n  that 

tary  of  the  Interior  lands  which  the  Secre- 

under  the  public llL It e™lnes  are  suitable  for  disposition 

no,  «S2.b0d‘Cof'2  r  L8.2  o22»*‘.nr?2T»2r  win 

2»22„"1fhd“”  ?r  re“"'d  p»2ic  kZZ  111,1, 5o”inct 

u  j  ,  °  exploration  for  minerals  may  be  made  except 
ZH  ’  “PP""1’1'  PPMPc  Und  mining  ,2  ^2  lining 


— ^  S. Rep. No.  857,  85th  Cong 
.  .Rep. No.  215,  85th  Cong.,  1st  Si 

1/  43  U.S.C.  §  158  (1964) . 


1st  Sess. 
•  0  957). 


(1957); 
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B. 


“rpI"s  ’■”»">■•'  •«  «.nZ,i™  >«-«,- 

property  und™  ths^contr*)'1’6!"'"  “eans  any 
which  is  not^eJuLedHfo^if  “*  ^^agency 
charge  of  its  responsibUiti  n6edS  and  the  dis- 
the  head  thereof."  1/  es’  as  determined  by 

excessTJroJe™y  notPreS  ?r°Perty'  means  any 

discharge  of  the  responsibilif°r  the  needs  and  the 
agencies ,  as  determin'eTb, Fed«al 

y  cne  Administrator."  2/ 


Policies  x.,^h  r  . 

The  administration  of  the  disposal  of 

surplus  property 


!/  40  U.S.C.  §  472(e)  (1964). 

17  Id-  §  472(g). 
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/ 


«prJ"*p„£c£  0t  G*““‘  Servl"»  i/  »"<!  his 

ltsjs  ”:ps  £^s-«s*U3ss.r 

with  regard ^Cy  °f  ^  AdminisCrator  of  General  Services 

regard  to  property  declared  excess,  is  stated  as  follows 

ine  bv(eL,T?-StimUlate  the  identification  and  report  - 
consistent' ,  •  tT  ^gencies  of  «cess  real  property 
of  the  Budget  ^.the  objective  expressed  in  the  Bureau 
g  t  Circular  No.  A-2  (see  §  101-47.4908). 

executive  agenc  ies^in ^  utilizatl°n  by 

of  excess  rea 1  n!  ’  ?  mS  °f  economY  and  efficiency, 

tures  for  the  P  °£erty  ln  order  to  minimize  expendi¬ 
tures  tor  the  purchase  of  real  property. 


ssssj  : 

‘Till  ITT TT  K°J!Uo"”?ruhs1Vr,dlctl“-  ”  "‘»'i 

■sisrsr*-  -» 

nnhlT  i  publlc  domarn  for  disposition  under  the 

Solicitor,  75  I.D.  245  (1968)  W  (L%4);  °pinion  °f  the 

2/  41  C.F.R.  §  101-47.201-1  (1968). 
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of  in  the  most  economica Tminne r ?con Y ^ U  be  disposed 
best  interests  of  the  Government.  Slstent  with  the 

"(b)  That  credit  be  extended  when  justified.”  1/ 

declaration Pof1poliCyrsetnforthrinWSthr5:he  Con8essi°nal 

dune  30,  1949,  2/  whLh  ** 

this  ll^JlatSn^^Le^fo^trr  “  enaCtinS 

economical  and  efficient  Government  an 

utilization  of  available  JLpertv^  '  '  '  ^ 

Posal  of  surplus  property^  ?  y’<  '  '  '  the  dls‘ 

the  public  domain  lands ^ithdrl  Stated  in  the  1958  Act  3/  that 
the  jurisdiction  of  the  SelrtlTy  0°f  tTT^  ShaU  be 
shall  be  no  disposition  of  or  IL?  ^  Interi°r,  and  there 
in  such  lands  except  under’the  appiieaM°n  f?r’  9ny  minerals 
and  mineral  leasing  laws .  Mineral  lea*  P“  land  mlnin8 
domain  or  acquired  lands  contemol  at-e  ®’  either  of  public 
m  the  ownership  of  the  United  States ratentlon  of  the  lands 
ands  by  the  Department  of  the  Inter i  d  ”ana8ement  of  the 

Congress  has  stated  the  policy  lut  011  the  other  hand, 

tfyAa°-be  that  such  property's  hall  ZZT^  C°  SUrplus  P^P1 
the  Administrator  of  General  Services  ?/Sp°Sed  °f  or  sold  by 

vices .  4/  In  at  least  one 


Id.  §  101-47. .301-1 
1/  40  U.S.C.  §  471  (1964)  . 

H  43  U.S.C.  §  158  (1964). 

40  U.S.C.  §  47i  (1964). 
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instance  the  leasing  and  disposal  policies  have  clashed.  1/ 


C.  Related 


statutes . 


lands^rstatelge'ncies^f  Pr°Vide.for  the  disposal  of  public 
cate  agencies  for  certain  specified  purposes  for 


there~was  alLite^etwe3 ’  11  V'  U3  (1%7)'  In  this  case 
the  General  Services  Attain?,!- V Department  of  the  Interior  and 
had  durisdicti^^L^t^^r^ron^sSr^t38611^ 
Camp  Breckenridge  which  had  been  declared  excess  bv  ^he  A 

S.'S’S:  S. ^ 

SklS1 2 1  ST  V “  ~ 

sric“;I"rs„s.1sr„'.sbcTS[ 

S'StLh  P*""nt  OE  Im"“r  *"d  «“  t«eS  S™ 

~rkl?g  >»”d  by  "Mch  u  ci,2d  j^LSc'c 

ouLh11  fnK  gau  deP°sits-  McKenna  claims  that  this  relin- 
q  ishment  by  the  Department  of  the  Interior  of  its  iuris- 
lction  is  in  conflict  with  the  Mineral  Leasing  ActJfor 
cquired  Lands,  and,  after  losing  an  administrative  hearine 

tfthe8  cohuert:Cretary  °f  the  Interi°r'  he  has  taken  an  a^l 
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no  consideration  or  for  less  than  adequate  consideration.  1/ 

recre2ion°fre^sSehfsitoric1S  ^  ^  pUrposes  aa  parks, 

highway,  and  wildlife  conservation^ ’  3nd  f°r  education> 

a  reservation  of  mineral  rights  2/PUTt°^eS  316  made  With 

doubtful  whether  the  Genera!  ServfL  L  -  ?Xtremely 
intent  of  selline  or  •  es  Administration  has  any 

rights.  The  result  then  ^  r  °f  these  "^ral 

further  development  Tb«  ,  •  a  UP  the  mine«ls  from 

tion  may  well  be  questioned13  °V  ®uch  a  mineral  reserva- 

the  circumstances  anr?utu;ePd  !Ularly  because>  under 

is  undoubtedly  foreclosfd  de^l°P">ent  of  the  minerals 


parks,  public  recreation§areas(or  hist^ • (disposals  for  Public 

§  484(k)(l)(A)  (1964)  (disposals  fJr  scCor°c!rntS);40U-S-C- 

§§  including  reLarchJf^Ts  .c" 

40  U.s!c.  §  345c  (1964) P(dispos°!  Ffderai  Aid  and  other  highways): 
Public  highways,  iHttls  '%?* * §§ ***  °f 

(disposals  for  wildlife  conservation ’areas)  §  et  Seq'  (19£ 


2/  Id. 


41  C..F.R.  §  101-47.4905  (1968). 
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CHAPTER  24 


USES  AND  USE  CONFLICTS  AS 
BETWEEN  MINERAL  CLAIMANTS 


Conflicts  among  mining  locators. 


Lode  claimants. 


Conflicts  between  lode  claimants  usually  arise  either 
from  overlapping  surface  boundaries  or  conflicting  extra¬ 
lateral  rights,  or  from  assertions  of  a  forfeiture  and  reloca 
tion.  In  both  instances,  the  issue  is  which  locator  is  enti¬ 
tled  to  possession  of  the  ground  in  conflict.  Where  conflict 
mg  surface  or  subsurface  rights  are  involved,  the  priority 
of  location  is  usually  determinative,  1/  although  frequently 
cases  involving  subsurface  rights  are  determined  by  consid¬ 
erations  peculiar  to  the  law  of  extralateral  rights.  Where 
a  forfeiture  and  relocation  are  asserted,  the  prior  right 
of  the  first  claimant  is  admitted,  2/  and  the  validity  of  the 
forfeiture  and  subsequent  relocation  are  determinative.  3/ 

The  substantive  law  pertaining  to  such  conflicts  between 
lode  claimants  is  discussed  at  other  places  in  this  study. 


1/  See ,  e . g . „  Clark-Montana  Realty  Co.  v.  Butte  & 
Superior  Copper  Co.,  23 3  Fed.  547  (D.Mont.  1916). 

2/  Power  v.  Sla,  24  Mont.  243,  61  Pac .  468  (1900). 

3/  See,  e.g. ,  Inman  v.  Ollson,  213  Ore.  56,  321  P.2d 

1043  (1950). 
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2. 


Lode  claimants  ann  placer 

t 


claimant-.^ 


lode  claimants^  conflicts  ®i“ilar  *>  those  arising  between 

claimants  usually  involve  eith*5611  °^6  claimants  and  placer 

by  both  parties.one  by  virtue  n/  Tf”1  dep°Sit 
virture  of  a  placer  claim  1/  a  lode  claim,  the  other  by 

of  a  lode  asserted  to  have  beer^kn  OCatio^  a  lode  claimant 
placer  applS^'L^.M ‘T,  °£  «“ 


^  •  Placer  claimant-g . 


tical  to  those  arising  be  tween C  lode  esse?tially  iden- 

exception  that  no  conflict  with  req/  ai“ants»  with  the  obvious 
may  exist  in  the  absence  of  a  Inf llr  -.V subsurface  rights 
rights.  flict  with  respect  to  surface 


B'  — '1C tS  b6tWeen  Gators  and  „ 

^  *  Prior  to  August  12.  1951 


ssees 


m«.r.M;°i"fs^;I"«“a“  tt,£°rtgsj*tr.'n”r  of,th*  v*“~« 

Chocsh  such  u.r/.har,,^ 


1/  See ,  e.g. 
I.D.  403  (1965)  . 

2/  ^  See ,  e.g. 
Gold  &  Silver  Min. 


Chemi-Cote  Perlite  Corp.  v.  Bowen,  72 


’  Ir°"^iTlvar  Min-  Co.  v.  Mike  &  Starr 
Co.,  143  U.S.  394  (1892). 
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under  the  mineral  leasing  laws.  1/ 

attempted  to  justify^he  ifcar^  IIlln®ral  leasing  laws,  locators 

lease  or  pemU  bv  of  !h  °f  gr°Und  COVered  b?  a  mineral 

minine  naf^  *  offerin§  to  consent  to  the  insertion  in  the 

everyth"  officers  minerals'  2/  How- 

insert  ip  a  ^  f  th  land  dePartment  have  no  authority  to 

those  prescribednbyaiLeX3/Pti°nH  or.  reservations  other  than 
dispose  n'Lu,  1®W)  11  nor  d0  they  have  authority  to 

leasing  ils  4/  sin"  *  0ther  than  Under  the  mineral 
a  mining  patent  of  a  ^  n°  Stftute  authorized  the  insertion  in 

mining  laws  and  the  mlnerlT^easinf  minerals>  the 

ra  ssfi; 

subject°to  location ^ under  the"  ’  Z'  ™  "°- 

mentioned  is  found  in  a  statute  enacted  short S  after  the  ^ 
lands "°nS  announcln8  the  non-locatabil ity  of  mineral  leasing 


1/ 

2/ 

3/ 

4/ 

5/ 

Parker , 
58  I . D . 


Henry  W.  Pollock,  48  L.D.  5  (1921). 
Joseph  E.  McClory,  50  L.D.  623  (1924). 
Deffeback  v.  Hawke,  115  U.S.  392  (1885). 
30  U.S.C.  §  193  (1964) . 


Joseph  E.  McClory 
54  I.D.  165  (1933); 
426,  444  (1944). 


>  50  L.D.  623  (1924) ;  H.  Leslie 
United  States  v.  U.S.  Borax  Co. 


Rep . 


6/  Filtrol  v.  Brittan,  51  L.D. 

— /  Letter  from  Secretary  of  the 
Richards,  50  L.D.  650  (1924). 


649  (1926). 
Interior  Work 


to 
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•  .  .  where  valuable  deDo<?it-c 

ow  suDject  to  disposition  under  the  general 
mining  laws  are  found  in  fi„„„  ,  •  8  eral 

sss  M-sa  SH“T“ - 

tract  of  land  warkno^t^be^aluabl^f th6^  3  particular 
was  whether  the  known  conditions  ^°5’  leasable  minerals 

the  belief  that  the  land  contained^  SU<^h  &S  Would  suPPort 
quantities  and  of  such  miaiitf  d  he  mlnerals  in  such 
profitable  and  to  iusJifv  ev  Y  V  t0  make  their  “traction 
discovery,  such  as  would  support  Tminine  Jhatf.?nd-  &  A 
a  government  contest,  was  not  necessary  3}"  33  against 

less  ofPwhether1thePlIndtwasevaiedhr  f  Segregation  regard- 
the  land  were  in ffct 1 , valuable  for  minerals,  but  if 

tion  or  cancellation  of  the^ermit  reo  Itllnara?;s>  the  a*pira- 
location.  4/  The  fact-  rhat-  ?  i  C  reoPened  the  land  to 

fact  that  a  lease  expired  or  was  cancelled 


1/  30  U.S.C.  §  284  (1964). 


-V.  aiwXutXlttXVl'  ;•  ""‘i"1  233  o.s. 

Monolith  jP.r.Unl  CnTcJ;  I  vX  ti  J.|?  1  ^ 

Spencer,  61  I.D.  161  (1953)  *  4J  (1952),  Jebson  v. 


1/  United  States  v.  U.S.  Borax 
ono  ith  Portland  Cement  Co.,  61  I  D 
Spencer,  61  I.D.  161  (1953). 


,  58  I.D.  426  (1943). 
43  (1952) ;  Jebson  v. 


it/  Jebs  on  v 
Development  Corp. 


Spencer,  61  I.D.  161 
67  I.D.  68  (1960). 


(1953) ;  Alumina 
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to  location!"'3!/6  3  :°Cation  "***  wh*le  the  land  was  not  open 

appropriation  of  th^g^Lnd”1!8/1311”  constituted  a  valid 
lands  within  such  a  mining  clS  "°  °r  lease  embracing 

concurrently  under tL  ^raT?8  Pe™itS  coulJ'n^  b 
Act  of  October  2,  19^7,^  62  ‘if'"?  *ct  °f  1920  and  the 

leases SofCt  ^  deposits  of  potalh  ^nd  fprovided  f°r  permits 
teases  of  such  deposits  for  rho  ’  d  for  Patents  and 

provided  that  a  permittee vLdiJ™8™  that  the  latter  Act 
°  potassium  was  entitled  to  c°vered  a  valuable  deposit 
area,  4/  although  it  was  sub/  f°r  ona-fourth  of  the 

applicant  for  a  potassium  prospect  V  COncluded  that  if  the 
to  a  patent,  such  prospecting  P  “g  Permit  waived  his  rieht 
currently.  5/  P  °Spectlng  Permits  could  be  held  con- 

If  3  min ine  r  l  i  m  ,* 

valuable  for  leasable  minerals^  ^  ?andS  not  known  to  be 
lease ,  permit,  or  application  tb  °V  landS  not  covered  by  a 

rh6^  8  f°Und  wlthin  the  limits  of iS  entitled  to  all 

less  rc?1'  be  leasable.  6/  This  blal?cation.  even  though 
ess  of  the  date  of  location.  1  ls  applicable  regard- 


5  P’gli™1* ;»«« 

2/  Henry  W.  Pollock,  48  L.D.  5  (1921). 

.2/  40  Stat.  297. 

640  (1924) °Plni0n  °f  the  First  Assistant  Secretary,  50  L.D. 

180  &£  F5??DAT?9!7!:c™**y> 51  L-p- 

-/  ^MarionF-  Jensen,  63  I.D.  71  (1956). 
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2. 


Act  of  August  12,  1953 


The  exclusion  of  mineral  locators  fm-n  i  ^ 
prospecting  permits  and  leases  Pn7f  f5om  lands  covered  by 
valuable  for  leasable  minerals  dne  landS  known  to  be 

a  major  problem  until  the  discoverv  "f*  See“  t0  haVe  Presented 
Plateau.  very  of  uranium  on  the  Colorado 


Commission  "under  took  an  exte'ns^v  S6CUrity>  the  Atomic  Energy 
tion  and  location  of  new  mining  C°  enc°urage  explora- 

material  within  the  United  States*  ad  flssionable  source 

the  Colorado  Plateau,  were  pointed  out  to  7  ar6aS’  inCludi"g 
tors.  Hundreds  of  claims  OUb  t0  lnterested  prospec- 

many  of  them  on  lands  known  to  beTvaluable^"  Ccl°rado  Plateau, 
covered  by  oil  and  gas  leases  As  f  f°r  011  and  8as>  or 

Atomic  Energy  Commission  adopted  a  policv^f  measure’  the 
leases  to  those  prospectors  Iho  had Y  af  grantlng  special 
U„d  covered  by  Jri.J  SHed  i/""1"8  c1*1”  «” 

Congress  remedied  the  v 

providing  that  any  mining  claim  lnrxt-  h  en^ctin§  legislation 
between  July  31,  1939,  and  January  1  1953  ^  mining  laws 

eluded  in  a  permit  or  lease  issued  1*  on  lands  (1)  in¬ 
laws,  (2)  covered  by  an  aoDlicario  6  mbneral  leasing 

lease  which  had  been  filed  under  t-h  °r.offer  for  a  permit  or 

(3)  known  to  be  valuable  for  leasable^ln^i  leasdng  laws.  or 
effective  to  the  same  extent  as  if  ii-  h a e^als>  sh°vld  be 
subject  to  location.  In  order  to  ohr  ^ad  located  on  lands 

Act,  the  owner  of  a  mining  Maim  "  the  benefita  of  the 

120  days  from  August  12  ?953  r  ^ired,  not  later  than 

amended  notice  of  location  srar°  P°Su  and  flle  for  record  an 
pursuant  to  the  provisions ’of  the"!  fhat  ,s“ch  n°tice  was  filed 
obtaining  the  boLflS"?  tte  2  "d.?“  «*  P»tP»e  of 

claimant  to  foU„.  tb.  proo Icf^.nt.d 


1/ 

Rep .  No. 
(1953) . 


S.Rep.  No.  593, 
840 ,  83d  Cong . , 


83d  Cong.,  lst  Sess 
1st  Sess.  (1953) ;  99 


•  (1953);  H.R 
Cong.Rec .  9160 


2/  30  U.S.C.  §  501(a)  (1964). 
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the  validation  of  his  claim.  1/ 

loctS 

have  the  same  effect  as  if  the  iy.thf  laim  was  declared  to 
subject  to  location  2/  Claim  had  been  locatad  on  land 

reservation  to  the  United  States  „f  Ye  subject  to  the 

August  12,  1953,  were  leasable  minlraL  “H? L“  whi?h*  °n 
the  United  States  its  .  and  of  the  right  of 

enter  upon  the  land  covered  by ’such^inin S ’  licensees>  to 

for,  mine,  treat  store  and  re  ming  claims  to  prospect 

so  much  of  the  surface  And  =  A  Y®  such  minerals,  and  to  use 
may  be  necessary  for  such  SUCh  mining  claims  as 

whenever  reasonably  necessa-'vPfnrSfiiand  t0  enter  upon  such  iand 
for,  mining  treats  L  ?  bhe  purpose  of  prospecting 
and  from  other  lands^f "  the  ^Uni t a”d  removins  such  minerals  on 
such  Claims  must  cont^Se' So^ser^ 

were  sSbjeif to  thfreservaJi^of 'f “  Yalidated  tha  Act 
formerly  contained  in  §  5(b)  7  of  the L^^10I^abie  source  material 
1946.  4/  This  reservation  r  =  5he  Atomic  Energy  Act  of 
and  quitclaimed"  to  the  person  "fSequently  "released,  remised, 
grant  from  the  United  states  peisons  entitled  under  the 

ownership ,  occu££n  S  '  rS”  «* 

federal  or  state  lawA.  01  land  Under  appllcable 

«n8  ^i„7ohiS:sAbi,:r„p~fs«£u;?  -f  v.u<~ 

pun  nssionable  source  materials. 


Dr.dgI/Corp1?*6r4C™el36r"SI),S"i  Vt  1  '  “*  (195'" 

<  1959)  ;  Alumina  De.elopmJ  Carp.'  ^  *» 


2/ 

30 

u.s.c.  § 

3/ 

Id, 

§  502. 

4/ 

60 

Stat.  755 

5/ 

Act 

o  f  Aug , 
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it  was  not  practical  i-n  ^  •  r£ 

Such  materials  and  claims  ffr^th^?  between  claims  for 

^  — 1 uitiple  Mineral  Develonm^ 

— — Z£i££nient  Act  of  1Q5£ 

The  Act  of  August  12  loco  jrr 
located  prior  to  jfnuary  i  °nly  mining  claims 

uranium  prospecting  after  that^' ^  Act  did  not  stop 
do  so,  nor  was  such  activitv  h • d  and  was  not  intended  to 

»«rf  ,S"“Mon » «■*  by  *«= 

mining  claims  wWch  validated  The  Act 

®  •t&ims .  The  npprl  p,~-_  l  «  i  lmitec i  numbpT*  o-p 

follSnTth:  pas  sage  °of^  the  ^VeT^' 

development  Jf  te  'Se^trac"  £ 7^/^ 

On  February  10  lQSA 

issued  Circular  No.  ’7,  whict^out  v  EnerSy  Commission 
n8  uranium  leases.  lned  Procedures  for  obtain- 


^i^i^£j2ining^ims . 


( 1)  Claims  sub 


validation 


liSS  J°catcdAbetieenP^ulyd3?  ^939^  VaIidation  of  mining 
®  the  United  States' which ”t  ’  and  danuary  1,  1953,  on 

^re  (1)  included  in  a  Permit  „/i  the  tlme  of  location 

pemUSorar '  ^  (2)  COvered  by  an  ap'plicat ^  Under  the  mineral 
or  lease  which  had  been'fi  ledger  the  °-  °ffer  for  a 

er  the  mineral  leasing 


1/ 

2/ 


S-Rep.  No.  593,  83d  Cong.,  lst 
H-R'  Rep'  No  2028,  83d  Cong., 


Sess.  4  (1953)  . 

2d  Sess.  8-9  (1954). 


950 


laws,  or  (3)  known  to  be  valuable  for  minerals  subject  to 
disposition  under  the  mineral  leasing  laws.  1/  The  Multiple 
Mineral  Development  Act  of  1954  extended  the  period  for  vali¬ 
dation  ot  claims  ort  such  lands  to  include  claims  located  prior 
to  February  10,  1954,  2/  the  date  of  AEC  Circular  No,  7. 

Mining  claims  which,  prior  to  the  Multiple  Mineral  Devel¬ 
opment  Act  of  1954,  were  located  on  vacant  public  land,  not 
included  in  any  of  the  three  categories  mentioned  above,  do 
not  come  within  the  terms  of  the  Act,  and  the  United  States 
cannot  grant  a  lease  which  conflicts  with  such  claims.  3/  The 
reason  for  this  rule  is  that  when  a  mining  claimant  has  estab¬ 
lished  a  possessory  right  to  such  land,  the  United  States  has 
no  mineral  interest  in  the  land  which  it  can  lease  or  for 
which  it  can  issue  a  permit,  4/ 

Land  contained  within  a  petroleum  reserve  is  prima  facie 
valuable  for  oil  and  gas,  but  a  locator  has  the  right  to 
prove,  if  he  can,  that  the  land  has  no  known  oil  and  gas  value, 

and  if  he  is  successful,  his  mining  claim  does  not  come  within' 
the  terms  of  the  Act.  5/ 


( 2 )  Procedure  to  obtain  validation . 


The  procedure  for  validation  of  claims  located  prior  to 
January  1,  1953,  is  governed  by  the  1953  Act.  in  order  to 
obtain  the  benefits  of  the  1954  Act,  the  owner  of  a  mining 
claim  located  between  December  31,  1952,  and  February  10 
1954,  must  have  posted  and  filed  for  record  in  the  office  where 


1/  30  U.S.C.  §  501(a)  (1964) . 

2/  Id.  §  521(a). 

3/  Marion  F.  Jensen,  63  I.D.  71  (1956). 

4/  Arthur  L.  Rankin,  73  I.D.  305  (1966). 

5/  Opinion  of  the  Solicitor,  63  I.D.  346  (1956). 
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the  location  notice  is  of  record,  not  later  than  120  days 
after  August  13,  1954,  an  amended  notice  of  location  stating 
that  such  notice  was  filed  pursuant  to  the  provisions  of  the* 
ct  and  for  the  purpose  of  obtaining  the  benefits  of  the  Act. 
If  the  owner  had  filed  a  uranium  lease  application  for  the 
tract  covered  by  the  mining  claim,  he  must  have  filed  with 
the  Atomic  Energy  Commission  a  withdrawal  of  his  application 
or,  if  a  lease  had  been  issued,  a  release  of 
must  have  recorded  a  notice  of  the  filing  of 
or  release.  1/  Failure  of  a  mining  claimant  xuxxuw  Ln< 

procedure  set  forth  in  the  Act  prevents  the  validation  of 
his  claim.  2/ 


the  lease,  and 
such  withdrawal 
to  follow  the 


(3)  Location  by  uranium  lease  holder  or 
applicant . 


The  1954  Act 


granted  to  the  holder  of  or  applicant  for 
a  uranium  lease  the  right  to  locate  mining  claims  on  lands 
covered  by  the  lease  or  application  within 
August  13,  1954.  £/  The  good  faith  lessee 
a  par  with  the  good  faith  locator. 


120 

was 


days  after 
thus  placed 


on 


.  The  right  of  a  lease  holder  or  applicant,  under  a  mining 
claim  so  located,  terminated  at  the  end  of  30  days  after  the 
recording  of  a  location  notice  or  certificate  unless  he  had, 

W1  ITf  ?°  ^ays>  flled  with  the  Atomic  Energy  Commission 
a  withdrawal  of  his  application  or  a  release  of  the  lease 

and  had  recorded  a  notice  of  the  filing  of  such  withdrawal  or 
release.  4/ 


1/  30  U.S.C.  §  521(a)  (1964). 

2/  Dredge  Corp.,  64  I.D.  368  (1957). 
2/  30  U.S.C.  §  523(a)  (1964) . 

2/  Id.  §  523(b). 
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i 


Conflicts  and  priorities. 


(1)  Between  locators . 


The  combined  effect  of  the  1953  Act  and  the  1954  Act 
rendered  possible  two  types  of  conflict  between  mining  claim¬ 
ants.  In  order  to  protect  mining  claimants  who  had  proceeded 
in  good  faith,  and  to  avoid  a  "mad  scramble  to  relocate"  the 
claims  in  order  to  capitalize  on  the  title  uncertainties  in¬ 
herent  m  the  then  existing  situation,  these  possible  con¬ 
flicts  were  resolved  in  advance  by  the  establishment  of  statu¬ 
tory  priorities. 


.  ^ne  Possi-ble  conflict  was  that  between  claimants  whose 
claims  were  subject  to  validation  by  the  1953  Act  and  those 
whose  claims  were  located  within  the  120-day  period  prescribed 
y  that  Act  for  posting  and  recording  the  amended  location 

JThe  19?4  Act  provided  that  any  claim  located  within 
he  120- day  period  should  be  deemed  to  have  been  located  the 
day  following  the  expiration  of  the  120  days,  thus  protecting 
e  irst  locator  against  any  intervening  locations  and  giving 
im  the  full  1.20  days  within  which  to  perfect  his  location.  1/ 


The  second  possible  conflict  was  that  between  claimants 
whose  claims  were  subject  to  validation  by  the  1954  Act  and 
those  whose  claims  were  located  within  the  120-day  period 
prescribed  by  that  Act  for  posting  and  recording  the  amended 
iocation  notice.  The  1954  Act  provided  that  any  claim  located 

w;th“  the  120~day  period  should  be  deemed  to  have  been  located 
the  day  following  the  expiration  of  the  120  days,  thus  protect¬ 
ing  the  first  locator  against  any  intervening  locations  and 

giving  him  the  full  120  days  within  which  to  validate  his 
location.  2/ 


1/ 

Id.  § 

522(a) . 

2/ 

Id.  § 

522(b) . 
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All  questions  between  mining  claimants  asserting  con¬ 
flicting  rights  of  possession  under  mining  claims  must  be 
adjudicated  in  the  courts.  1/ 


(2)  Between  locators  and  former  lease  holders 

or  applicants . 


The  rights  of  a  lease  holder  or  claimant  to  a  mining 
claim  located  pursuant  to  §  523(a)  are  subject  to  any  rights 
of  the  owner  of  a  valid  mining  claim  located  prior  to  February 
10,  1954,  which  was  valid  on  August  13,  1954,  or  which  could 
be  validated  under  the  1954  Act.  2/ 


(3)  Between  former  lease  holders  or  applicants. 


A  mining  claim  located  pursuant  to  §  523(a)  by  a  lease 
holder  has  priority  over  a  claim  located  by  an  applicant. 

As  between  claims  located  by  applicants,  the  claim  located 
by  the  prior  applicant  has  priority.  3/  Priority  of  applica¬ 
tion  is  determined  by  the  time  of  posting  on  a  tract  then 
available  for  leasing  a  notice  of  lease  application  in  accord¬ 
ance  with  paragraph  (c)  of  Atomic  Energy  Commission  Domestic 
Uranium  Program  Circular  7,  provided  there  was  a  timely  compli¬ 
ance  with  the  other  provisions  of  paragraph  (c) .  If  there 
was  not  timely  compliance  the  priority  of  application  is 
determined  by  the  time  of  the  filing  of  the  application  with 
the  Atomic  Energy  Commission.  4/ 


1/ 

43  C.F.R.  §  3541.3 

(1968) . 

2/ 

30  U.S.C.  §  523(b) 

(1964) . 

3/ 

Id.  §  523(b). 

4/ 

Id. 
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Location  of  claims  on  and  after  August  13.  1954. 


c . 


The  rule,  first  announced  in  Joseph  E.  McClory.  1/  that 
mining  claims  could  not  be  located  on  land  subject  to  the 
provisions  of  the  mineral  leasing  laws,  has  been  abolished 
by  statute.  Effective  August  13,  1954,  and  subject  to  the 
conditions  and  provisions  of  the  Multiple  Mineral  Development 
Act  of  1954,  _2/  mining  claims  and  mill  sites  may  be  located 
on  lands  of  the  United  States  which  at  the  time  of  location 
are  (1)  included  in  a  permit  or  lease  issued  under  the  mineral 
leasing  laws,  (2)  covered  by  an  application  or  offer  for  a 
permit  or  lease  filed  under  the  mineral  leasing  laws,  or  (3) 
known  to  be  valuable  for  leasable  minerals.  3/  Lands  known  to 
be  valuable  for  leasable  minerals  include  lands  in  petroleum 
reserves,  except  Naval  petroleum  reserves.  4/ 

Uranium  leases  issued  by  the  Atomic  Energy  Commission 
were,  in  effect,  substitutes  for  mining  claims.  The  holder 
of  a  uranium  lease  could  convert  it  into  a  mining  claim,  5/ 
but  was  not  required  to  do  so.  If  he  chose,  he  could  claim 
under  his  lease  or  application,  and  except  for  his  own  right 
to  locate  a  mining  claim  on  the  leased  ground  6/  and  the  rights 
of  lease  holders  or  prior  applicants  to  locate  a  mining  claim 
on  the  ground,  ]_/  no  mining  claim  located  after  August  13,  1954, 


1/  50  L.D.  623  (1924). 

2/  30  U.S.C  §  521  et  seq.  (1964). 

3/  Id.  §  525;  43  C.F.R.  §  3541.5  (1968). 

4/  43  C.F.R.  §  3451.5  (1968).  But  see  Opinion  of  the 

Solicitor,  63  I.D.  346  (1956). 

5/  30  U.S.C.  §  523(a)  (1964) . 

6/  Id. 

7/  Id.  §  523(b). 
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is  valid  as  to  any  Land  covered  by  the  lease 


or  application.  1/ 


Reservation  of  leasable  minerals . 


Mining  claims  and  mill  sites  validated  by  the  Multiple 
Mineral  Development  Act  of  1954,  2/  and  mining  claims  and  mill 
sites  located  on  or  after  August  13,  1954,  on  lands  of  the 
nited  States  (1)  included  in  a  permit  or  lease  issued  under 
the  mineral  leasing  laws,  (2)  covered  by  an  application  or 
offer  for  a  permit  or  lease  filed  under  the  mineral  easing 
laws,  or  (3)  known  to  be  valuable  for  leasable  minerals  are 
subject  to  a  reservation  to  the  United  States,  its  lessees 
permittees,  and  licensees  of  the  right  to  enter  upon  the  land 
covered  by  such  mining  claims  or  mill  sites  and  to  prospect 
tor,  drill  for,  mine,  treat,  store,  transport,  and  remove 
leasable  minerals,  and  to  use  so  much  of  the  surface  and 
subsurface  as  may  be  necessary  for  such  purposes,  and  when¬ 
ever  reasonably  necessary,  for  the  purpose  of  prospecting 
or,  rilling  for,  mining,  treating,  storing,  transporting, 
and  removing  leasable  minerals  on  and  from  other  lands  Any 
patent  issued  for  such  mining  claim  or  mill  site  must  contain 
the  foregoing  reservation.  The  date  of  the  issuance  of  the 
patent  ls  the  date  determining  whether  the  mining  claim  or 
miil  srte  is  on  land  rendering  it  subject  to  the  reservation.  3/ 
lhe  date  of  the  issuance  of  the  patent  was  selected  because  ~ 
of  the  possibility  of  a  long  time  lag  between  application  for 
and  issuance  °f  a  patent,  and  it  was  the  opinion  of  Congress 

.  1  ft16  d^te  °f  the  aPPlicati-on  governed,  the  development 
of  leasable  minerals  would  be  blocked  not  only  on  the  claim 

involved  but  possibly  also  in  the  area  in  which  the  claim  was 
located.  4/ 


1/  Id.  §  523(c). 

2/  Id.  §  521  et  seq. 

3/  Id.  §  524. 

4/  H.R.Rep.  No.  2552,  83d  Cong.,  2d  Sess.  (1954). 
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Determination  of  rights  of  mining  claimants 

to  leasable  minerals. 


e . 


( 1 )  Procedure  in  general . 


Section  7  of  the  Multiple  Mineral  Development  Act  of 
1954,  which  provides  for  the  determination  of  the  rights  of 
mining  claimants  to  leasable  minerals,  was  intended  to  relieve 
persons  holding  or  seeking  mineral ' leases  from  the  possibility 
that  at  some  time  in  the  future  a  mining  claimant  might  assert 
a  prior  valid  mining  claim  to  the  same  land  which  would  de¬ 
prive  the  lessee  of  his  rights  under  the  lease.  1/ 

This  section  provides  a  procedure  whereby  a  Mineral 
Leasing  Act  applicant,  offeror,  permittee,  or  lessee  may  have 
determined  the  existence  and  validity  of  claims  to  leasable 
minerals  asserted  by  the  owners  of  unpatented  mining  claims 
located  prior  to  August  13,  1954.  2/  The  steps  involved  are 
(1)  recordation  of  notice  of  the  application,  offer,  permit, 
or  lease,  (2)  filing  of  request  for  publication  of  notice, 

(3)  publication  of  notice,  (4)  service  of  notice,  and  (5) 
hearing . 


1/  Alumina  Development  Corp.,  67  I.D.  68  (1960). 

2/  43  C.F.R.  §  3542.1  (1968);  Union  Oil  Co.  of  Cali¬ 

fornia,  65  I.D.  245  (1958).  The  Multiple  Mineral  Development 
Act  provides  no  procedure  for  determining  the  right  of  a  mining 
claimant  to  leasable  minerals  by  virtue  of  a  mining  claim  lo¬ 
cated  on  or  after  August  13,  1954.  A  dispute  between  a  mining 
claimant  and  a  subsequent  mineral  leasing  claimant  could  arise 
with  respect  to  whether  the  mining  claim  was  located  on  lands 
known  to  be  valuable  for  leasable  minerals.  If  known  so  to  be 
valuable,  the  mineral  leasing  claimant  would  prevail.  30  U.S.C. 

§  524  (1964) .  If  not  known  so  to  be  valuable,  the  mining 
claimant  would  prevail.  Cf.  Marion  F.  Jensen,  63  I.D.  71  (1956). 
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( 2 )  Recordation  of  notic e . 


ir,  „Jhe  flrst  ®teP  to  be  taken  by  a  mineral  leasing  claimant 

to  M1"8  3  det®rmfnat i-°n  of  the  rights  of  mining  claimants 

leasable  minerals  is  to  record  in  the  county  office  of 

record  for  the  county  in  which  the  land  is  situated  a  notice 
of  the  filing  of  an  application  or  offer  for  a  mineral  lease 
or  permit  or  the  issuance  of  a  mineral  lease  or  permit  The 
notice  must  contain  (1)  the  date  of  the  filing  of  the  applica¬ 
tion  or  offer  or  the  issuance  of  the  lease  or  permit  (2) 

fh!  name  ®nd.addr®ss  of  the  mineral  leasing  claimant’  (3) 

land  eorriif1the°iatt|e-land’  Showing  Che  section  embracing  the 
’K  f,  h  land  is  unsurveyed,  either  the  section  which 

would  Probably  embrace  the  land  when  the  public  land  surveys 

United  Sfar’  3  ^  by  courses  and  distances  to  an  approved 
less  than  90%  M°nument.  The  notice  must  be  filed  not 

less  than  90  days  prior  to  the  filing  of  a  request  for  publica- 


(3)  Ziling  of  request  for  publ 


ication. 


of  noSceSof°tbeSfn-iS  *5®  P1"8  °f  3  request  for  Publication 
otice  of  the  filing  of  the  application  or  offer  or  the 

issuance  of  the  lease  or  permit.  The  request  for  publication 
must  be  accompanied  by  pumicacion 


(1) 


a  certified  copy  of  the  recorded  notice, 


c 111-  an  aff rdavti  °f  a  person  over  twenty-one  years  of 
?m,  fe  a1"8  U)  that  the  afflant  has  examined  the  lands 

was  In  a  I"  f  reasonable  effort  to  determine  whether  any  person 
“/V  "a  possession  of  or  engaged  in  the  working  of  any 

found  to  b6  dS’  a?d  6lther  (b>  the  fact  that  no  person  was 

of  any  nart  of  Possessio"  of  °r  engaged  in  the  working 

y  p  t  of  the  lands,  or  (c)  the  name  and  address  of  each 

person  found  m  actual  possession  or  engaged  in  working  some 


-/  30U.S.C.  §  527(a)  (1964);  43  C.F.R.  §  3542.2  (1968). 
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reason!^  °r’  ln  thS  eVent  affiant  is  unable  through 

n  1  lnqU1^  t0  °btain  information  as  to  the  name  and  ad- 
ress  of  any  such  person,  the  nature  and  results  of  such  inquiry, 

,  ^  a  certificate  of  title  or  abstract  company  title 

■inoi-^aCt0r ’  or  attorney>  based  upon  an  examination  of  the 
instruments,  affecting  the  lands  involved,  of  record  in  the 

settinprfC°^hS  hf  the  C°Unty  in  Which  the  lands  are  situated, 
setting  forth  the  name  (and  address,  if  disclosed  by  the  records) 

tLaiLdTS°H  discl0sed  the  records  as  having  a/interest  i^ 

the  date  rfr  Any  uapatented  mining  claim  located  prior  to 
the  date  of  the  Act,  1/  and 


(4) 


a  nonre fundable  $10  service  charge.  2/ 


priateh?andqUff •  ^  p“blication  must  be  filed  in  the  appro 
one  UnJ  dJst“cte,3/  inClUde  ^  tha" 


(4)  Publication  of  notice . 


.  aUP°n  thS  fi^ing  of  a  request  for  publication  and  accompany- 

be8oublished  ^  the  aPPropriate  °«irer  will  cause  the  notice  to 
be  published  in  a  newspaper  having  general  circulation  in  the 

eXpenL  1nfWthCh  th6  are  situate‘  Publication  is  at  the 

ment  of  tL the,P?rs°1?  requesting  it,  who,  prior  to  the  commence- 
lisher  t  h  P^bl^cal:lon  must  furnish  an  agreement  of  the  pub- 

chlrlls  of  nnhlf  %^eqUe/S/ing  perSOn  alone  responsible  for  the 

covered  bv  thP  .  The  notice  must  describe  the  lands 

covered  by  the  application,  offer,  lease,  or  permit  and  must 

ot if y  whomever  it  may  concern  that  if  any  person  claiming  or 


1/ 

30  U.S.C. 

§  527(a)  (1964);  43  C.F.R.  §  3542.2  (1968). 

2/ 

43  C.F.R. 

§  3542.3(b)  (1968). 

3/ 

Id-  §  3542 

-.3 (a)  . 

4/ 

30  U.S.C. 

§  527(a)  (1964);  43  C.F.R.  §  3542.2  (1968). 
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asserting  under,  or  by  virtue  of,  any  unpatented  mining  claim 
located  prior  to  August  13,  1954,  any  right  or  interest  in 
leasable  minerals  in  such  lands  shall  fail  to  file  in  the 
specified  office  a  verified  statement  containing  certain  in¬ 
formation,  such  failure  shall  be  conclusively  presumed  (1)  to 
constitute  a  waiver  and  relinquishment  by  such  mining  claimant 
of  any  and  all  right,  title,  and  Interest  under  such  mining 
claim  to  leasable  minerals,  (2)  to  constitute  a  consent  by  such 
mining  claimant  that  such  mining  claim  and  any  patent  issued 
therefor  shall  be  subject  to  the  reservation  specified  in 
30  U.S.C.  §  524,  and  (3)  to  preclude  thereafter  any  assertion 
by  such  mining  claimant  of  any  right  or  title  to  or  interest 
in  any  leasable  minerals  by  reason  of  such  mining  claim.  1/ 

If  the  notice  is  published  in  a  daily  paper,  it  must  be 
published  in  the  Wednesday  issue  for  9  consecutive  weeks,  or, 
if  in  a  weekly  paper,  in  nine  consecutive  issues,  or,  if  in 
a  semiweekly  or  triweekly  paper,  in  the  issue  of  the  same  day 
of  each  week  for  nine  consecutive  weeks .  2/ 

After  the  period  of  newspaper  publication  has  expired, 
the  person  requesting  publication  must  obtain  from  the  office 
of  the  newspaper  of  publication  a  sworn  statement  that  the 
notice  was  published  at  the  time  and  in  accordance  with  the 
requirements  of  law,  and  must  file  the  sworn  statement  in  the 
office  where  the  request  for  publication  was  filed.  3/ 


(5)  Service  of  notice. 


Within  fifteen  days  after  the  date  of  first  publication, 
the  person  requesting  publication  must,  cause  a  copy  of  the 
notice  to  be  personally  delivered,  or  mailed  by  registered 


1/ 

30 

U.S.C. 

§  527(a) 

(1964)  ; 

2/ 

30 

u.s  .c. 

§  527(a) 

(1964)  ; 

3/ 

43 

C.F.R. 

§  3542.8 

(1968)  . 

43  C.F.R.  §  3542.5  (1968). 

43  C.F.R.  §  3542.4(b)  (1968). 
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or  certified  mail,  (1)  to  each  person  in  possession  or  engaged 
in  working  the  land  whose  name  and  address  is  shown  by  the 
affidavit  mentioned  above,  and  (2)  to  each  person  who  has 
filed  a  request  for  notices.  The  person  requesting  publication 
must  also  cause  a  copy  of  the  notice  to  be  delivered  by 
registered  or  certified  mail  to  each  person  whose  name  and 
address  is  set  forth  in  the  title  certificate  as  having  an 
interest  under  any  unpatented  mining  claim  located  prior  to 
August  13,  1954.  _!/  No  more  than  one  copy  of  the  notice  need 
be  delivered  or  mailed  to  the  same  person.  2 J  The  person 
requesting  publication  must  also  file  in  the  office  where  the 
request  for  publication  was  filed  an  affidavit  showing  that 
copies  of  the  notice  have  been  delivered  or  mailed.  3/  Failure 
to  comply  with  the  requirements  as  to  personal  *  delivery  or 
mailing  of  a  copy  of  the  notice  to  any  person  renders  the 
publication  of  notice  ineffectual  as  to  that  person,  and  his 
failure  to  file  a  verified  statement  does  not  prejudice  or 
bar  his  rights .  4/ 

Any  person  claiming  any  right  in  leasable  minerals  by 
virtue  of  an  unpatented  mining  claim  located  prior  to  August 
13,  1954  who  desires  to  receive  a  copy  of  notice  may  file  in 
the  county  office  of  record  where  his  notice  or  certificate 
of  location  has  been  recorded  an  acknowledged  request  for 
copy  of  any  such  notice.  The  request  for  copies  must  contain 
(1)  the  name  and  address  of  the  person  requesting  copies,  (2) 
the  date  of  location  of  each  claim,  (3)  the  book  and  page  of 
the  recordation  of  each  notice  or  certificate  of  location,  and 
(4)  the  section  which  embraces  such  claim,  or  if  the  lands  are 
unsurveyed,  either  the  section  which  would  probably  embrace 
such  claim  when  the  public  land  surveys  are  extended  to  such 
lands,  or  a  tie  by  courses  and  distances  to  an  approved 


1/ 

30 

U  .  S  .  C  . 

&  52  7(a) 

(1964)  ; 

43 

C.F.R.  § 

3542.6 

(1968) . 

2/ 

43 

C.F.R. 

§  3542  6 

(1968) . 

1/ 

30 

U.S.C.  1 

5  527(a) 

(1964)  ; 

43 

C.F.R.  § 

3542.6 

(1968) . 

4/ 

30 

u.s.c  < 

§  527(e) 

(1964) ; 

43 

C.F.R.  § 

3542.7 

(1968)  . 
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United  States  mineral  monument.  The  recorded  request  for 
copies  of  published  notices  does  not  affect  title  or  serve 
as  constructive  notice.  1/ 


(6)  Verified  statement. 


When  proper  service  and  publication  of  notice  have  been 
made,  any  person  claiming  or  asserting,  under  or  by  virtue 
of  any  unpatented  mining  claim  located  prior  to  August  13,  1954, 
any  right  or  interest  in  leasable  minerals,  has  150  days  from 
the  date  of  the  first  publication  of  notice  within  which  to 
file  in  the  specified  office  a  verified  statement  setting  forth 
(1)  the  date  of  the  location,  (2)  the  book  and  page  of  recorda¬ 
tion  of  the  notice  or  certificate  of  location,  (3)  the  section 
embracing  the  land,  or,  if  the  land  is  unsurveyed,  either  the 
section  which  would  probably  embrace  the  land  when  the  public 
land  surveys  are  extended,  or  a  tie  by  courses  and  distances 
to  an  approved  United  States  Mineral  Monument,  (4)  whether  the 
claimant  is  a  locator  or  purchaser,  and  (5)  the  name  and  address 
of  the  claimant  and  the  names  and  addresses,  so  far  as  known 
to  the  claimant,  of  any  other  persons  claiming  an  interest  in 
or  under  such  unpatented  claim.  2/  Technical  defects  in  the 
verified  statement  are  not  fatal  where  the  mineral  leasing 
claimant  has  not  suffered  any  delay  or  hinderance  as  a 
result.  3/ 


( 7 )  Waiver  of  rights  to  leasable  minerals . 


If  a  claimant  under  an  unpatented  mining  claim  located 
prior  to  August  13,  1954  fails  to  file  a  verified  statement 


1/  30  U.S.C.  §  527(d)  (1964). 

2/  Id.  §  527(a);  43  C.F.R.  §  3542.5  (1968). 

3/  Alumina  Development  Corp.,  67  I.D.  68  (1960). 
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within  150  days  from  the  date  of  the  first  publication  of  notice, 
such  failure  is  conclusively  deemed  (1)  to  constitute  a  waiver 
and  relinquishment  of  any  and  all  right,  title,  and  interest 
under  such  mining  claim  to  leasable  minerals,  (2)  to  constitute 
a  consent  that  such  mining  claim  and  any  patent  issued  therefor 
shall  be  subject  to  the  reservation  specified  in  30  U.S.C. 

§  524,  and  (3)  to  preclude  any  assertion  by  the.  mining  claimant 
of  any  right  or  title  to  or  interest  in  any  leasable  minerals 
by  reason  of  his  mining  claim.  1/ 

The  owner  of  a  mining  claim  located  prior  to  August  13, 

1954,  may,  at  any  time  prior  to  the  issuance  of  a  patent, 
waive  and  relinquish  all  rights  to  leasable  minerals.  The 
execution  and  acknowledgement  of  a  waiver  and  relinquishment 
and  its  recordation  in  the  office  where  the  notice  or  certifi¬ 
cate  of  location  of  the  mining  claim  is  of  record  renders  the 
claim  subject  to  the  reservation  specified  in  30  U.S.C.  §  524, 
and  any  patent  issued  for  such  a  claim  must  contain  the  reser¬ 
vation.  A  waiver  or  relinquishment  is  not  deemed  to  constitute 
any  concession  as  to  the  date  of  priority  of  rights  under  the 
mining  claim  or  as  to  its  validity.  2/ 


(8)  Hearing . 

If  a  verified  statement  is  filed,  a  time  and  place  is 
fixed  for  a  hearing  to  determine  the  validity  and  effectiveness 
of  the  mining  claimant's  asserted  right  or  interest  in  leasable 
minerals.  The  hearing  must  be  held  in  the  county  in  which  the 
lands  are  situate,  unless  the  mining  claimant  agrees  other¬ 
wise.  _3/  Hearing  procedures  follow  the  procedures  and  rules 
of  practice  applicable  to  contests  and  protests.  4/  If,  after 


1/  30  U.S.C.  §  527(b)  (1964);  43  C.F.R.  §  3542.9  (1968). 

2/  30  U.S.C.  §  528  (1964),. 

3/  Id.  §  527(c);  43  C.F.R.  §  3543.1  (1968). 

4/  30  U.S.C.  §  527(c)  (1964);  43  C.F.R.  §  3543,3  (1968). 


963 


hearing,  a  final  decision  is  rendered  affirming  the  validity 
and  effectiveness  of  the  mining  claimant's  right  or  interest 
under  the  mining  laws  to  leasable  minerals,  no  subsequent 
proceedings  under  30  U.S.C.  §  527  will  have  any  force  or  effect 
upon  the  right  or  interest  so  affirmed.  1/  A  mining  claim 
cannot  be  declared  null  and  void  in  a  proceeding  brought 
pursuant  to  30  U.S.C.  §  527.  2/ 

If  the  mining  claimant  has  filed  an  application  for 
patent,  the  action  on  his  verified  statement  will  be  sus¬ 
pended  until  it  is  determined  whether  he  is  entitled  to  a 
patent.  _3/  This  procedure  eliminates  separate  hearings  be¬ 
tween  the  same  parties  in  which  the  issues  are  essentially 
identical.  4/ 

Prior  to  a  hearing,  the  person  requesting  publication 
and  the  person  filing  a  verified  statement  may  stipulate 
that  no  hearing  be  held  with  respect  to  rights  asserted 
under  the  verified  statement,  and  to  the  extent  defined  by 
the  stipulation,  the  rights  asserted  under  the  verified 
statement  are  deemed  to  be  unaffected  by  that  particular 
published  notice.  5/ 


Conflicting  mining  and  Mineral  Leasing  Act 

operations . 


Except  as  provided  in  the  Multiple  Mineral  Development 
Act  of  1954,  the  United  States  cannot  issue  a  lease  on  land 


1/  30  U.S.C.  §  527(c)  (1964);  43  C.F.R.  §  3543.4  (1968). 

2/  See  Arthur  L.  Rankin,  73  I.D.  305  (1966). 

3/  VI  B.L.M.  Manual  §  4.2.21(A)  (Rel„  99,  1/27/61). 

4/  Union  Oil  of  California,  65  I.D.  245  (1958). 

1/  30  U.S.C.  §  527(c)  (1964);  43  C.F.R.  §  3543.2  (1968). 
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covered  by  a  valid  mining  claim.  1/  Under  that  Act,  mining 
claims  may  be  located  on  lands  known  to  be  valuable  for  leasable 
minerals  or  covered  by  an  application,  offer,  permit,  or  lease 
made  or  issued  pursuant  to  the  mineral  leasing  laws.  Similarly, 
leasable  minerals  may  be  acquired  under  the  mineral  leasing 
laws  on  mining  claims  subject  to  the  multiple  use  provisions  of 
the  Act.  2/ 


(1)  Multiple  use. 


Where  the  same  lands  are  being  utilized  for  both  mining 
operations  and  Mineral  Leasing  Act  operations,  each  of  the 
operations  must  be  conducted,  so  far  as  reasonably  practicable, 
in  a  manner  compatible  with  such  multiple  use.  3/  In  particular, 
mining  operations  must  be  conducted,  so  far  as  reasonably 
practicable,  in  a  manner  which  will  avoid  damage  to  any  known 
deposit  of  leasable  minerals,  j4 /  and  Mineral  Leasing  Act 
operations  must  be  conducted,  so  far  as  reasonably  practicable, 
in  a  manner  which  will  avoid  damage  to  any  known  deposit  of 
locatable  minerals.  5,/  Similarly,  each  operation  must  be  con¬ 
ducted  so  as  not  to  endanger  or  materially  interfere  with  any 
existing  surface  or  underground  improvements,  workings,  or 
facilities  which  may  have  been  made  for  the  purpose  of  the 
other  operation,  or  with  the  utilization  of  such,  improvements, 
workings,  or  facilities.  6/ 


1/  Henry  W.  Pollock,  48  L.D,  5  (1921);  Marion  F.  Jensen, 
63  I . D .  71  (1956) . 


2/ 

43  C.F.R.  §  3541.6 

(1968) . 

3/ 

30  U.S.C.  §  526(a) 

(1964) . 

4/ 

Id.  §  526(b) . 

5/ 

Id.  §  526(c). 

6/ 

Id.  §  526(b)  and  (c 

). 
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(2)  Damage  or  interference  permitted. 


If,  upon  petition  of  either  operator,  a  court  of  competent 
jurisdiction  finds  (1)  that  a  particular  use  in  connection  with 
one  of  the  operations  cannot  be  reasonably  and  properly  con¬ 
ducted  without  endangering  or  materially  interfering  with  the 
then  existing  improvements,  workings,  or  facilities  of  the 
other  operation  or  with  their  utilization,  and  (2)  that  under 
the  conditions  and  circumstances,  as  they  then  appear,  the 
injury  or  damage  which  would  result  from  denial  of  the  par¬ 
ticular  use  would  outweigh  the  injury  or  damage  which  would 
result  to  the  then  existing  improvements,  workings,  or  facilities 
or  from  interference  with  their  utilization  if  the  particular 
use  were  allowed,  then  the  court  may  permit  the  use  upon  pay¬ 
ment  (or  upon  furnishing  adequate  security) ,  to  the  party  who 
would  be  injured  or  damaged,  of  fair  compensation  for  the 
reasonably  contemplated  injury  or  damage.  1/ 


(3)  Information  to  be  furnished 


Upon  request  of  the  party  conducting  mining  or  Mineral 
Leasing  Act  operations,  the  other  party  conducting  operations 
must  furnish  the  requesting  party,  at  the  latter's  expense, 
copies  of  map  and  survey  infcrmation  with  respect  to  the  situs 
of  improvements,  workings,  and  facilities,  and  must  permit  the 
requesting  party,  at  the  latter's  risk,  to  have  access  at 
reasonable  times  to  such  improvements,  workings,  or  facilities 
for  the  purpose  of  surveying  and  checking  or  determining  their 
situs.  Failure  tc  furnish  information  or  denial  of  access 
will  relieve  the  requesting  party  of  any  liability  for  damage 
or  interference  resulting  from  such  failure  or  denial,  but  the 
party  failing  to  furnish  information  or  denying  access  is  not 
liable  to  the  requesting  party  except  for  such  costs  of  court 
and  attorney  s  fees  as  may  be  allowed  the  requesting  party  in 
an  action  to  enforce  the  obligation  of  furnishing  information 


1/  Id*  §  326(d). 
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or  permitting  access.  The  furnishing  of  information  as 
prescribed  by  the  Act  does  not  constitute  a  representation  as 
to  its  accuracy.  1/ 


4 .  The  Urarilferou^  Lignite  Act  of  1955. 


Subsequent  to  the  enactment  of  the  Multiple  Mineral 
Development  Act  of  1954,  a  unique  intermixture  of  locatable 
and  leasable  minerals  was  discovered  in  North  Dakota,  South 
Dakota,  and  Montana,  where  uranium  occurred  in  deposits  of 
ligfvlte.  Thousands  of  mining  claims  were  located  in  this 
area,  and  differing  opinions  were  expressed  as  to  the  validity 
of  such  claims  under  the  mining  laws.  2 /  The  Atomic  Energy 
Commission  recognized  that,  although  a  satisfactory  process 
for  recovering  uranium  from  uraniferous  lignite  was  not  known, 
the  development  of  such  a  process  would  be  undertaken  by 
private  industry  if  the  title  problems  could  be  resolved.  _3/ 


a .  Validation  of  mining  claims. 


(1)  Claims  subject  to  validation. 


The  Uraniferous  Lignite  Act  of  1955  provided  that  any 


1/  Id.  §  526(e). 

2/  H.R.Rep.  No.  1478,  84th  Cong.  1st  Sess.  (1955). 

_3/  Statement  on  Behalf  of  Atomic  Energy  Commission 

Relating  to  H.R.  6471  Presented  Before  the  House  Committee  on 
Interior  and  Insular  AfCaits,  June  22,  1955.  Compare  the 
approach  taken  by  the  Atomic  Energy  commission  with  that 
taken  by  the  Secretary  of  the  Interior  in  United  States  v. 

New  Jersey  Zinc  Co.,  74  I.D.  191  (1967),  in  which  the  existence 
of  a  discovery  is  held  to  depend  upon  the  existence  of  a  com¬ 
mercially  economic  benef iciation  process. 
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mining  claim  located  prior  to  May  25,  1955,  in  a  manner  pre¬ 
scribed  by  the  mining  laws,  on  public  lands  of  the  United 
States  (1)  classified  as  or  known  to  be  valuable  for  coal 
subject  to  the  disposition  under  the  mineral  leasing  laws, 
and  (2)  open  to  location  and  entry  subject  to  the  conditions 
and  provisions  of  the  Multiple  Mineral  Development  Act  of 
1954,  if  based  upon  a  discovery  of  valuable  source  material 
contained  in  lignite,  should  be  effective  to  the  same  extent 
as  if  such  lands  had  not,  at  the  time  of  location  and  at  all 
times  thereafter,  been  classified  as  or  known  to  be  valuable 
for  coal  subject  to  disposition  under  the  mineral  leasing 
laws .  1/ 


(2)  Procedure  to  obtain  validation. 


In  order  to  obtain  the  benefits  of  the  Act,  the  owner  of 
a  mining  claim  located  prior  to  May  25,  1955,  must  have  posted 
and  filed  for  record  in  the  office  where  the  location  notice 
or  certificate  is  of  record  not  later  than  180  days  after 
August  11,  1955,  an  amended  notice  of  location  stating  that 
such  notice  was  filed  pursuant  to  the  provisions  of  the  Act 
and  for  the  purpose  of  obtaining  the  benefits  of  the  Act.  The 
amended  location  notice  must  also  have  been  filed  in  the  land 
office  of  the  Bureau  of  Land  Management  for  the  state  in  which 
the  mining  location  is  situated.  2/ 


b .  Location  of  claims  on  and  after  August  11.  1955. 


With  certain  exceptions,  public  lands  of  the  United  States 
(1)  classified  as  or  known  to  be  valuable  for  coal  subject  to 
disposition  under  the  mineral  leasing  laws,  (2)  open  to  location 
and  entry  subject  to  the  conditions  and  provisions  of  the 


1/  30U.S.C.  §§  541,  541a  (1964). 

2/  Id.  §  541a . 
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Multiple  Mineral  Development  Act  of  1954,  and  (3)  not  embraced 
within  a  coal  prospecting  permit  or  lease,  are  open  to  location 
and  entry  under  the  mining  laws  upon  discovery  of  valuable 
source  material  occurring  within  any  seam,  bed,  or  deposit  of 
lignite.  A  copy  of  the  location  notice  must  be  filed  for 
record  in  the  land  office  of  the  Bureau  of  Land  Management  for 
the  state  in  which  the  claim  is  situated  within  90  days  after 
the  date  of  its  location.  1/ 


c .  Location  by  coal  lease  holder. 


The  Act  grants  to  holders  of  coal  leases  issued  under 
the  mineral  leasing  laws  (including  the  Mineral  Leasing  Act 
for  Acquired  Lands  (1947))  2/  prior  to  August  11,  1955,  or 
such  leases  issued  thereafter  if  based  upon  a  prospecting 
permit  issued  prior  to  that  date,  upon  the  discovery  during 
the  term  of  the  lease,  of  valuable  source  material  in  any 
bed  of  lignite  situated  within  the  leased  lands,  the  exclu¬ 
sive  right  to  locate  such  source  material.  3/ 


d .  Mining  by  entryman. 


The  Act  grants  to  the  entryman  or  owner  of  any  land  or 
assignee  of  rights  therein  (including  lands  granted  to 
states)  with  respect  to  which  the  coal  deposits  have  been 
reserved  to  the  United  States  by  the  Act  of  March  3,  1909,  4/ 
or  the  Act  of  June  22,  1910,  _5/  and  not  embraced  within  a  coal 


1/  Id.  §  541. 

r 

2/  Id.  §  351  et  seq . 

3/  Id.  §  541d .  See  43  C.F.R.  §  3523.4(b)  (1968). 
4/  30  U.S.C.  §  81  (1964)  . 

5/  Id.  §§  83-85. 


969 


prospecting  permit  or  lease,  upon  discovery  of  valuable 
source  material  in  lignite  situated  within  such  lands,  the 
exclusive  right  to  mine,  remove,  and  dispose  of  the  lignite 
containing  such  source  material  and  the  lignite  necessary 
to  be  stripped  or  mined  in  the  recovery  of  such  material.  1/ 
To  obtain  the  right,  the  entryman,  owner,  or  assignee  must 
file  in  the  land  office  of  the  Bureau  of  Land  Management  for 
the  state  in  which  the  land  is  situated  an  adequate  des- 
cription  sufficient  to  identify  the  land  containing  such 
lignite.  2, / 

The  section  heading  "Entryman  entitled  to  exclusive 
right  to  locate"  appended  to  43  C.F.R.  §  3523.3  (1968)  is  mis¬ 
leading,  as  the  method  by  which  the  entryman  obtains  the 
exclusive  right  to  mine  is  not  by  making  a  mining  location. 
Furthermore,  the  entryman  is  already  entitled  to  the  source 
material,  as  the  patents  granted  pursuant  to  30  U.S.C.  §§  81 
and  83-85  reserved  only  coal  to  the  United  States,  and  his 
exclusive  right  to  the  source  material  derives  not  from  the 
1955  Act  but  from  his  patent  and  the  Act  of  Aug.  19,  1958.  3/ 


e •  Withdrawal  of  lands  and  expiration  of  claims. 


Twenty  years  from  August  11,  1955,  all  public  lands  of 
the  United  States  (1)  classified  as  or  known  to  be  valuable 
for  coal  subject  to  disposition  under  the  mineral  leasing 
laws,  (2)  open  to  location  and  entry  subject  to  the  conditions 
and  provisions  of  the  Multiple  Mineral  Development  Act  of 
1954,  and  (3)  not  embraced  within  a  coal  prospecting  permit 
or  lease,  shall  be  withdrawn  from  all  forms  of  entry  under 
the  Act.  4/  All  claims  made  pursuant  to  the  provisions  of  the 
Act  expire  at  that  time,  except  claims  for  which  a  patent 


1/ 

Id.  §  541c. 

2/ 

Id. 

3/ 

42  U.S.C.  § 

2098(b)  (1964). 

4/ 

30  U.S.C.  § 

541  (1964) . 
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has  already  been  issued,  and  claims  on  which  the  application 
for  patent  has  already  been  made  and  on  which  patent  is  sub¬ 
sequently  issued.  1 J  The  expiration  date  may  be  extended  an 
additional  10  years  by  Executive  Order.  2/ 


f.  Reservation  of  minerals. 


Mining  claims  validated  or  located  pursuant  to  the  Uran- 
iferous  Lignite  Act  of  1955  3/  are  subject  to  a  reservation 
to  the  United  States  of  all  leasing  act  minerals  owned  by  the 
United  States  other  than  (1)  lignite  containing  valuable  source 
material,  and  (2)  lignite  which  must  be  stripped  or  mined  in 
the  recovery  of  valuable  source  material .  4/ 


g .  Right  to  mine  lignite. 


The  locator  of  a  mining  claim  located  pursuant  to  the 
Multiple  Mineral  Development  Act  of  1954,  5/  if  the  location 
was  based  upon  the  discovery  of  valuable  source  material  in 
deposits  other  than  deposits  of  leasable  minerals,  is  entitled 
to  mine,  remove,  and  dispose  of:  (1)  lignite  containing  valuable 
source  material,  and  (2)  lignite  which  must  be  stripped  or 
mined  in  the  recovery  of  valuable  source  material  contained  in 
lignite.  6/ 

Locators  entitled  to  mine  and  remove  lignite  must  report 


1/ 

Id. 

( 

See  43  C.F.R.  §  3523.6(b) 

2/ 

30 

U.! 

s .  c . 

§  54 li  (1964)  . 

3/ 

Id. 

§ 

541 

et  seq . 

4/ 

Id. 

§ 

541. 

5/ 

Id. 

§ 

521 

et  seq. 

6/ 

Id. 

§ 

541b 

(1968) . 
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annually  to  the  Mining  Supervisor  of  the  Geological  Survey 
the  amount  of  lignite  mined  or  stripped  in  the  recovery  of 
valuable  source  material  during  each  calendar  year  and  must 
tender  payment  of  10  cents  per  ton  of  lignite.  1/ 


Intermixed  locatable  and  leasable  minerals . 


With  the  exception  of  (1)  locatable  minerals  intermixed 
with  potash  in  fissure  veins,  2/  and  (2)  source  material  con¬ 
tained  in  lignite,  3/  the  reservation  of  leasable  minerals 
required  by  the  Multiple  Mineral  Development  Act  of  1954  pre¬ 
vents  the  va^id  location  of  a  mining  claim  to  be  based  upon 
locatable  minerals  which  cannot  be  mined  without  extracting 
or  disturbing  the  leasable  minerals.  4/ 

On  the  other  hand,  phosphate  leases  authorize  the  lessee 
to  extract  "associated  and  related  minerals",  5 j  potash  leases 
may  include  convenants  providing  for  the  extraction  of  certain 
compounds  of  magnesium,  aluminum,  and  calcium,  6/  and  the 
statute  authorizing  sodium  leases  speaks  of  "sodium  compounds 
and  other  related  products".  7/  To  a  limited  extent,  these 
statutes  authorize  the  leasing  of  deposits  of  intermixed 
locatable  and  leasable  minerals  and  the  imposition  of  a  royalty 
upon  such  production .  In  the  absence  of  such  statutory 
authority ,  such  deposits  could  no  doubt  be  leased,  but  the 
lessee  could  not  dispose  of  the  minerals  not  covered  by  his 
lease,  nor  could  the  United  States  collect  a  royalty  with 
respect  to  such  minerals. 


1/ 

Id. 

§ 

541. 

2/ 

Id. 

§ 

284. 

3/ 

Id. 

§ 

541  et  seq . 

4/ 

Opinion  of  the  Solicitor 

5/ 

30 

u.s 

.C.  §  211  (1964) . 

2/ 

Id. 

§ 

284 . 

7/ 

Id. 

§ 

262. 

M-36764 .4357  (Dec.  4,  1968). 
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c. 


Conflicts  among  mineral  lessees. 


It  has  been  mentioned  above  that  prospecting  permits 
could  not  be  issued  concurrently  under  the  Mineral  Leasing 
Act  of  1920  and  the  Act  of  October  2,  1917,  ch.  2,  1/  unless 
the  applicant  for  a  potassium  prospecting  permit  under  the 
latter  Act  waived  his  right,  upon  discovery,  to  a  patent  of 
one -fourth  of  the  area  covered  by  his  permit.  2/  Except  in 
this  one  situation,  which  was  eliminated  by  the  repeal  of 
the  1917  Act  by  the  Act  of  February  7,  1927,  3/  there  seems 

to  have  been  no  reluctance  on  the  part  of  the  officers  in 

the  Department  of  the  Interior  to  issue  concurrent  prospecting 
permits  or  leases.  The  policy  in  this  regard  was  first 
announced  in  1925: 

"It  is  not  specifically  provided  in  said  act  that 
permits  to  prospect  for  different  minerals  enumerated 
therein  may  be  granted  to  run  concurrently,  but  inas¬ 
much  as  the  purpose  of  the  act  is  to  promote  the  mining 

of  such  minerals  on  public  lands,  the  Department  has 

determined  that  it  has  authority  to  grant  concurrently 
permits  to  prospect  for  coal  and  for  oil  and  gas  upon  the 
same  area;  likewise,  sodium  and  oil  and  gas  prospecting 
permit."  4/ 

This  policy  finds  expression  in  the  current  regulations: 

"The  granting  of  a  permit  or  lease  for  the  pros¬ 
pecting,  development,  or  production  of  deposits  of 
any  one  mineral  will  not  preclude  the  issuance  of 
other  permits  or  leases  for  the  same  land  for 


1/  40  Star.  297, 

2/  Opinion  of  the  First  Assistant  Secretary,  51  L.D. 
180  (1925);  I.  A.  Smoot,  52  L.D.  44  (1927). 

3/  30  U.S.C.  §  281  et  seq .  (1964). 

4/  Opinion  of  the  First  Assistant  Secretary,  51  L.D. 
180  (1925) . 
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deposits  of  other  minerals  with  suitable  stipula¬ 
tions  for  simultaneous  operation,  nor  the  allowance 
of  applicable  entries,  locations,  or  selections  of 
leased  lands  with  a  reservation  of  the  mineral 
deposits  to  the  United  States."  1/ 

The  phosphate  lease  form  specifically  reserves  to  the 
United  States  the  right  to  lease  other  mineral  deposits  in 
the  lands .  2 / 


Conflicts  between  mineral  claimants  and  purchasers 

of  materials. 


Mineral  materials  may  not  be  sold  from  lands  containing 
deposits  which  can  be  located  under  the  mining  laws  or  leased 
under  the  mineral  leasing  laws.  3/  Similarly,  mineral  materials 
may  not  be  sold  from  lands  on  which  there  are  valid  unpatented 
mining  claims,  whether  located  before  or  after  the  enactment 
of  the  Multiple  Surface  Use  Act.  4/ 

An  application  to  purchase  materials  does  not  segregate 
the  land  from  location,  5./  but  subsequent  location  or  lease  of 
lands  covered  by  a  materials  sale  contract  is  subject  to  the 
outstanding  contract  of  sale.  6/  Such  subsequent  location  does 
not  preclude  continuing  disposal  under  the  existing  contract 
or  permit  unless  (1)  the  claim  is  located  for  the  same  deposit 


1/  43  C.F.R.  §  3100.3  (1968). 

2/  Form  3160-1,  §  3(b)  (Oct.  1966). 

3/  VI  B.L.M.  Manual  §  4 . 6 . 2F  (Rel.98,  1/9/61). 

— {  C.F.R.  §  3610.1(a)  (1968);  Opinion  of  the  Solicitor, 

M-36467  (Aug.  28,  1957). 


5/ 

1959) . 
6/ 


Opinion  of  the  Associate  Solicitor,  M-36581  (Sept.  25, 
43  C.F.R.  §  3610.1(d)  (1968). 
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covered  by  the  contract  or  permit  (on  the  theory  that  it  is  an 
uncommon  variety) ,  or  (2)  the  claim  allegedly  contains  valuable 
locatable  minerals  intermingled  or  associated  with  the  common 
variety  of  minerals  (such  as  gold  in  gravel) .  1/  After  expir¬ 
ation  of  the  contract  or  permit,  future  disposals  of  materials 
may  be  made  only  after  the  validity  of  the  existing  claim 
has  been  determined.  2/ 

Since  community  pits  are  noted  on  the  land  office 
records  and  posted  on  the  ground,  it  is  considered  that 
such  lands  have  been  appropriated  by  the  United  States, 
and  such  lands  are  not  subject  to  location.  3/ 


1/  VI  B.L.M  Manual  §  4.6.3  (Rel.98,  1/9/61). 
2/  Id.  §  4. 6. 3D. 

3/  Id.  §  4.6. 3B. 
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CHAPTER  25 


USES  AND  USE  CONFLICTS  AS  BETWEEN 
MINERAL  AND  NONMINERAL  CLAIMANTS 


Location  or  lease  of  land  patented  with  a  reservation 

of  minerals. 


Beginning  in  1909,  Congress  enacted  a  number  of  statutes 
providing  for  the  sale  of  lands  with  a  reservation  of  minerals 
to  the  United  States. 


1.  Reservation  of  coal. 


Although  the  laws  pertaining  to  coal  are  not  properly  a 
part  of  this  study,  a  familiarity  with  certain  of  these  laws 
forms  the  basis  for  an  understanding  of  subsequent  laws  which, 
although  patterned  after  the  coal  laws,  relate  to  other  minerals. 

The  Act  of  March  3,  1909,  1/  dealing  with  lands  "classified, 
claimed,  or  reported  as  being  valuable  for  coal"  subsequent 
to  a  non-mineral  entry,  reserves  to  the  United  States  "all 
coal  in  said  lands,  and  the  right  to  prospect  for,  mine, 
and  remove  the  same".  The  coal  deposits  are  subject  to  dis¬ 
position  "in  accordance  with  the  provisions  of  the  coal  land 

laws  in  force  at  the  time  of  such  disposal".  The  Act  further 
provides  that  — 

" .  .  o  no  person  shall  enter  upon  said  lands 

to  prospect  for,  or  mine  and  remove  coal  therefrom, 
without  previous  consent  of  the  owner  under  such 
patent,  except  upon  conditions  as  to  security  for 
and  payment  of  all  damages  to  such  owner  caused 


1/  30  U.S.C.  §  81  (1964) . 


\ 
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thereby  as  may  be  determined  by  a  court  of  compe¬ 
tent  jurisdiction." 

The  Act  of  June  22,  1910,  1 J  permitted  entry  of  lands 
which  "have  been  withdrawn  or  classified  as  coal  lands  or 
are  va..uable  for  coal"  and  validated  certain  entries  there¬ 
tofore  made.  The  Act  reserves  to  the  United  States  "all  the 
coal  in  the  lands  so  patented,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the  same".  2/  The  coal  de¬ 
posits  are  subject  to  disposition  in  accordance  with  the 
provisions  of  the  coal -land  laws  in  force  at  the  time  of 
such  disposal.  This  Act  separated  the  provisions  dealing 
with  prospecting  from  those  dealing  with  mining.  Persons 
qualified  to  acquire  the  coal  deposits  or  the  right  to  mine 
or  remove  the  coal  were  given  the  right  — 

•  .  .  to  enter  such  lands  for  the  purpose  of 

prospecting  for  coal  thereon  upon  the  approval  by 
the  Secretary  of  the  Interior  of  a  bond  or  under¬ 
taking  to  be  filed  by  him  as  security  for  the  pay¬ 
ment  of  all  damages  to  the  crops  and  improvements 
on  such  lands  by  reason  of  such  prospecting." 

Persons  acquiring  the  coal  deposits  or  the  right  to  mine  or 
remove  the  coal  were  granted  the  right  to  — 

" .  .  .  reenter  and  occupy  so  much  of  the 
surface  thereof  as  may  be  required  for  all  purposes 
reasonably  incident  to  the  mining  and  removal  of 
the  coal  therefrom,  and  mine  and  remove  the  coal, 
upon  payment  of  the  damages  caused  thereby  to  the 
owner  thereof,  or  upon  giving  a  good  and  sufficient 
bond  or  undertaking  in  an  action  instituted  in  any 
competent  court  to  ascertain  and  fix  said  damages." 


1/ 

Id. 

§ 

83. 

2/ 

Id. 

§ 

85. 
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The  Act  of  April  30,  1912,  V  made  the  1910  Act  applicable 
to  state  selections.  The  Act  of  Feb.  27,  1917,  2/  containing 
substantially  similar  provisions,  applied  to  coal  lands  in 
Indian  reservations  opened  to  settlement. 


Reservation  of  leasable  minerals. 


The  Act  of  July  17,  1914,  3/  permitted  agricultural 
entry  of  lands  "withdrawn  or  classified  as  phosphate,  nitrate 
potash,  oil,  gas,  or  asphaltic  minerals,  or  which  are  valuable 
for  these  deposits",  4/  reserving  to  the  United  States  "the 
deposits  on  account  of  which  the  lands  were  withdrawn  or  class 
fied  or  reported  as  valuable,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the  same".  Persons  qualified 
to  acquire  the  reserved  deposits  were  given  the  right  to  — 

"...  enter  upon  said  lands  with  a  view  of 
prospecting  for  the  same  upon  the  approval  by  the 
Secretary  of  a  bond  or  undertaking  to  be  filed 
with  him  as  security  for  the  payment  of  all 
damages  to  the  crops  and  improvements  on  such 
lands  by  reason  of  such  prospecting,  the  measure 
of  any  such  damage  to  be  fixed  by  agreement  of 

the  parties  or  by  a  court  of  competent  jurisdic¬ 
tion."  5/ 

The  1914  Act  contains  a  provision  relating  to  mining 
operations  substantially  identical  to  that  contained  in  the 


1/  Id.  §  90. 

2/  Id,  §§  86-89. 

3/  Id.  §  121. 

4/  Sodium  and  sulfur  lands  were  added  in  1933.  Id. 
5/  Id.  §  122. 


t 
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1910  Act  and  quoted  above.  In  Kinney-Coastal  Oil  Co.  v. 

Kief fer ,  1 /  the  Supreme  Court  described  the  interrelationship 
of  the  estates  obtained  by  a  patentee  under  the  1914  Act  and 
a  mineral  lessee  under  the  Mineral  Leasing  Act  of  1920: 

"The  acts  of  1914  and  1920  are  to  be  read 
together — each  as  the  complement  of  the  other. 

So  read  they  disclose  an  intention  to  divide  oil 
and  gas  lands  into  two  estates  for  the  purposes 
of  disposal —one  including  the  underlying  oil 
and  gas  deposits  and  the  other  the  surface  — 
and  to  make  the  latter  servient  to  the  former, 
which  naturally  would  be  suggested  by  their 
physical  relation  and  relative  values.  The  act 
of  1914,  in  providing  for  the  disposal  of  the 
surface,  directs  that  there  be  a  reservation  of 
the  oil  and  gas  deposits,  ’together  with  the 
right  to  prospect  for,  mine  and  remove  the 
same,'  meaning,  of  course,  the  right  to  use  so 
much  of  the  surface  as  may  be  necessary  for  such 
operations.  And  the  act  of  1920,  in  providing 
for  the  leasing  of  the  oil  and  gas  deposits,  pro¬ 
vides  (§  29)  for  a  reservation  of  the  surface  'in 
so  far  as  said  surface  is  not  necessary  for  the 
use  of  the  lessee  in  extracting  and  removing  the 
deposits.’  In  effect  therefore  a  servitude  is 
laid  on  the  surface  estate  for  the  benefit  of 
the  mineral  estate  to  the  end,  as  the  acts  other¬ 
wise  show,  that  the  United  States  may  realize, 
through  the  separate  leasing,  a  proper  return 
from  the  extraction  and  removal  of  the  minerals." 

The  Supreme  Court  further  held  that  the  surface  owner  is 
entitled  to  no  compensation  for  the  minerals  taken  or  for  the 
use  of  the  surface  by  the  mineral  claimant  (even  though  the 
mineral  claimant  requires  the  entire  surface) ,  and  that  the 
surface  owner  is  entitled  to  damages  caused  by  mining  operations 
to  crops  and  improvements  only,  in  the  absence  of  negligence 


1/  277  U.S.  488  (1928) , 
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on  the  part  of  the  mineral  claimants.  In  Holbrook  v.  Con¬ 
tinental  Oil  Co.,  1/  it  was  suggested  that  the  word  ’’crops" 
refers  only  to  products  of  the  soil  that  are  grown  and  raised 
and  gathered  annually  during  a  single  season."  In  the  Kinney- 
Coastal  case,  it  was  held  that  the  word  "improvements" 
referred  to  agricultural  improvements  only. 

In  1949,  the  liability  of  the  mineral  claimant  was 
extended  to  damage,  caused  by  prospecting  or  mining,  to  the 
value  of  the  land  for  grazing.  2/ 


3.  Reservation  of  all  minerals. 


Stockraising  Homestead  Act  of  1916;  Pittman 

Underground  Water  Act  of  1919. 


The  Stockraising  Homestead  Act  does  not  restrict  ex¬ 
ploration  or  prohibit  location  on  lands  patented  or  entered 
by  nonmineral  claimants  under  its  provisions,  3/  but  it  does 
place  certain  obligations  upon  the  prospector.  Section  9 
of  the  Act  provides  that— - 

.  .  .  all  entries  made  and  patents  issued 
under  the  provisions  of  this  Act  shall  be  subject 
to  and  contain  a  reservation  to  the  United  States 
of  all  the  coal  and  other  minerals  in  the  lands 
so  entered  and  patented,  together  with  the  right 
to  prospect  for,  mine,  and  remove  the  same.  The 
coal  and  other  mineral  deposits  in  such  lands  shall 
be  subject  to  disposal  by  the  United  States  in 
accordance  with  the  provisions  of  the  coal  and 
mineral  land  laws  in  force  at  the  time  of  such 


1/  73  Wyo,  321,  278  P . 2d  798  (1935). 

2/  30  U.S.C.  §  54  (1964)  . 

2/  McMullin  v  Magnuson,  102  Colo.  230,  78  P . 2d  964  (1938). 
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disposal.  Any  person  qualified  to  locate  and 
enter  the  coal  or  other  mineral  deposits,  or  having 
the  right  to  mine  and  remove  the  same  under  the 
laws  of  the  United  States,  shall  have  the  right 
times  to  enter  upon  the  lands  entered  or 
patented,  as  provided  by  this  Act,  for  the  purpose 
of  prospecting  for  coal  or  other  mineral  therein, 
provided  he  shall  not  injure,  damage,  or  destroy* 
the  permanent  improvements  of  the  entryman  or 
patentee,  and  shall  be  liable  to  and  shall  compen¬ 
sate  the  entryman  or  patentee  for  all  damages  to 

the  crops  on  such  lands  by  reason  of  such  prospect¬ 
ing  . "  1/ 

As  in  the  case  of  prior  reserved  mineral  acts,  2/  the 
Stockraising  Homestead  Act  divides  lands  valuable  for 
minerals  into  two  estates,  one  including  the  underlying 
minerals  and  the  other,  including  the  surface,  to  be  used  for 
stockraising  and  agricultural  purposes.  3_/  A  prospector  may 
at  all  times  enter  the  lands  to  prospect  for  minerals,  and 
may,  under  the  appropriate  mining  laws,  locate  such  locatable 
minerals  as  he  may  discover,  subject  only  to  his  liability 
to  the  homestead  entryman  for  the  damages  specified  in  the 
statute.  The  wording  of  the  tatute  indicates  that  the 
prospector  has  a  qualified  right  to  damage  crops,  and  a 
corresponding  duty  to  compensate  for  such  damage.  Both  the 
right  and  the  duty  are  statutory.  4/  On  the  other  hand, 
although  the  prospector  has  a  statutory  duty  not  to  damage 
permanent  improvements  in  prospecting,  his  liability  for 
injury  to  permanent  improvements  flows  from  the  comnon  law, 
not  from  the  statute. 


1/  43  U.S.C.  §  299  (1964)  . 

2/  See  Kinney -Coastal  Oil  Co.  v.  Kieffer,  277  U.S.  488 
(1928)  . 

_3/  Skeen  v.  Lynch,  48  F.2d  1044  (10th  Cir .  1931). 

4/  See  Bourdieu  v.  Seaboard  Oil  Corp.,  38  Cal.App.2d 

11,  100  P , 2d  528  (1940) . 
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In  order  to  prospect  and  locate,  the  prospector  need 
not  obtain  the  consent  of  the  patentee  nor  need  he  post  a 
bond,  these  being  matters  incident  to  mining  operation, 
not  exploration  and  location.  1/ 

Section  9  of  the  Act  also  prescribes  the  relative  rights 
and  liabilities  of  the  surface  patentee  and  the  mining  locator 
with  respect  to  the  conduct  of  mining  operations: 

M .  .  .  Any  person  who  has  acquired  from  the 
United  States  the  coal  or  other  mineral  deposits  in 
any  such  land,  or  the  right  to  mine  and  remove  the 
same,  may  reenter  and  occupy  so  much  of  the  surface 
thereof  as  may  be  required  for  all  purposes  reason¬ 
ably  incident  to  the  mining  or  removal  of  the  coal 
or  other  minerals,  first,  upon  securing  the  written 
consent  or  waiver  of  the  homestead  entryman  or 
patentee;  second,  upon  payment  of  the  damages  to 
crops  or  other  tangible  improvements  to  the  owner 
thereof,  where  agreement  may  be  had  as  to  the 
amount  thereof;  or,  third,  in  lieu  of  either  of  the 
foregoing  provisions,  upon  the  execution  of  a  good 
and  sufficient  bond  or  undertaking  to  the  United 
States  for  the  use  and  benefit  of  the  entryman  or 
owner  of  the  land,  to  secure  the  payment  of  such 
damages  to  the  crops  or  tangible  improvements  of 
the  entryman  or  owner,  as  may  be  determined  and 
fixed  in  an  action  brought  upon  the  bond  or  under¬ 
taking  in  a  court  of  competent  jurisdiction  against 
the  principal  and  sureties  thereon,  such  bond  or 
undertaking  to  be  in  form  and  in  accordance  with 
rules  and  regulations  prescribed  by  the  Secretary 
of  the  Interior  and  to  be  filed  with  and  approved 
by  the  officer  designated  by  the  Secretary  of  the 
Interior  of  the  local  land  office  of  the  district 
wherein  the  land  is  situate,  subject  to  appeal  to 
the  Secretary  of  the  Interior  or  such  officer  as 


1/  McMullin  v .  Magnuson,  102  Colo.  230,  78  P . 2d  964 
973  (1938). 
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he  may  designate.  .  .  ."  1/ 

Under  the  statute  as  originally  enacted,  the  owner  of 
the  minerals  was  liable  only  for  damages  to  crops  and  agri¬ 
cultural  improvements.  2 J  A  supplementary  statute  enacted 
in  1949  provides: 

"Notwithstanding  the  provisions  of  any  Act 
of  Congress  to  the  contrary,  any  person  who 
hereafter  prospects  for,  mines,  or  removes  by 
strip  or  open  pit  mining  methods,  any  minerals 
from  any  land  included  in  a  stockraising  or  other 
homestead  entry  or  patent,  and  who  had  been  liable 
under  such  an  existing  Act  only  for  damages  caused 
thereby  to  the  crops  or  improvements  of  the  entry- 
man  or  patentee,  shall  also  be  liable  for  any 
damage  that  may  be  caused  to  the  value  of  the 
land  for  grazing  by  such  prospecting  for,  mining, 
or  removal  of  minerals."  3/ 

The  Stockraising  Homestead  Act  does  not  give  the  miner 
the  right  to  use  the  surface  for  operations  incident  to  the 
extraction  of  minerals  from  other  lands.  4/ 

In  1957,  it  was  concluded  that  common  varieties  of  sand, 
stone,  gravel,  pumice,  pumicite,  and  cinders  found  in  lands 
patented  under  the  Stockraising  Homestead  Act  are  subject 
to  disposition  under  the  Materials  Disposal  Act  of  1947.  5/ 


1/  43  U.S.C.  §  299  (1964) . 

2/  See  Kinney-Coastal  Oil  Co.  v.  Kieffer,  277  U.S. 

488  (1928);  Holbrook  v.  Continental  Oil  Co.,  73  Wyo.  321, 

278  P . 2d  798  (1955) . 

3/  30  U.S.C.  §  54  (1964) . 

4/  Bourdieu  v.  Seaboard  Oil  Corp.  38  Cal.App.2d  11, 
100  P . 2d  528  (1940) . 

5/  Opinion  of  the  Acting  Associate  Solicitor,  M-36417 
(Feb.  15,  1957). 
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In  commenting  on  the  effect  of  the  Multiple  Surface  Use 
Act  of  1955,  it  was  said: 

”...  The  only  intent  which  can  reason¬ 
ably  be  ascribed  to  the  action  taken  by  Congress 
is  that  it  intended  to  transfer  the  disposition* 
of  deposits  of  sand  and  gravel  owned  by  the 
United  States  from  one  set  of  laws  to  another. 

There  is  nothing  in  the  act  or  in  its  legislative 
history  to  indicate  that  by  virtue  of  its  opera¬ 
tion  the  United  States  was  to  lose  title  to  any 
deposits  of  sand  and  gravel  which  it  theretofore 
owned.  Therefore,  deposits  of  sand  and  gravel 
which  were  the  property  of  the  United  States 
prior  to  enactment  of  Public  Law  167  continue 
to  be  so  and  can  be  disposed  of  only  in  the 
manner  directed  by  Congress.” 

However,  sand,  gravel,  and  ordinary  rock  which  have  no 
value  separate  from  the  soil  itself  are  not  within  the 
mineral  reservation.  1/ 

Section  5  of  the  Pittman  Underground  Water  Act  of 
1919  2/  provided  for  the  issuance  of  a  patent  for  certain 
lands  on  which  an  underground  water  supply  had  been  dis¬ 
covered  and  developed.  Section  8  pf  the  Act  contained 
provisions  substantially  identical  to  those  contained  in 
the  Stockraising  Homestead  Act,  quoted  above. 


b .  Taylor  Grazing  Act  of  1934. 


Section  8  of  the  Taylor  Grazing  Act  3/  permits  the 


1/  Arizona  State  Highway  Dept.  v.  Arizona  State  Land 
Dept.,  Arizona  030560  and  030708  (B.L.M.  Nov.  8,  1961). 

2/  41  Stat.  294,  repealed  by  Act  of  Aug.  11,  1964, 

P.L.  88-417,  78  Stat.  389. 

3/  43  U.S.C.  §  315g  (1964)  . 
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Secretary  to  accept  title  to  privately  owned  lands  and  to 
issue  a  patent  for  other  lands  in  exchange,  and  further 
provides : 


"...  That  either  party  to  an  exchange  based 
upon  equal  value  under  this  section  may  make  reser¬ 
vations  of  minerals,  easements,  or  rights  of  use. 
Where  reservations  are  made  in  lands  conveyed 
either  to  or  by  the  United  States  the  right  to 
enjoy  them  shall  be  subject  to  such  reasonable  con¬ 
ditions  respecting  ingress  and  egress  and  the  use 
of  the  surface  of  the  land  as  may  be  deemed  neces¬ 
sary.  Where  mineral  reservations  are  made  by  the 
grantor  in  lands  conveyed  by  the  United  States,  it 
shall  be  so  stipulated  in  the  .patent,  and  any  person 
who  prospects  for  or  acquires  the  right  to  mine 
and  remove  the  reserved  mineral  deposits  may  enter 
and  occupy  so  much  of  the  surface  as  may  be  re¬ 
quired  for  all  purposes  incident  to  the  prospecting 
for,  mining  and  removal  of  the  minerals  therefrom, 
and  may  mine  and  remove  such  minerals,  upon  pay¬ 
ment  to  the  owner  of  the  surface  for  damages  caused 
to  the  land  and  improvements  thereon." 


4 .  Lease  provisions. 


Subsection  2(k)  of  the  approved  lease  form  for  nonfuel 
minerals  provides  that  — 

"If  the  lands  embraced  herein  have  been  or 
shall  hereafter  be  disposed  of  under  laws  reserv¬ 
ing  to  the  United  States  the  deposits  of  potas¬ 
sium  therein  [the  lessee  agrees]  to  comply  with 
all  conditions  as  are  or  may  hereafter  be  pro¬ 
vided  by  the  laws  and  regulations  reserving  such 
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deposits."  1/ 


The  current  lease  forms  also  require  the  lessee  to  take 
such  reasonable  precautions  as  may  be  necessary  to  prevent 
his  operations  from,  among  other  things,  "damaging  crops, 
including  forage,  timber,  or  improvements  of  a  surface 
owner."  2/ 


Nonmineral  entry  of  lands  valuable  for  leasable 

minerals . 


Mention  has  been  made  of  several  acts  opening  to  non¬ 
mineral  entry  lands  classified,  claimed,  withdrawn,  or 
reported  as  being  valuable  for  coal  3/  and  other  leasable 
minerals.  4/  Under  section  2  of  the  Act  of  July  17,  1914,  5/ 
an  applicant  for  a  surface  entry  of  lands  valuable  for 
phosphate,  nitrate,  potash,  oil,  gas,  or  asphaltic  minerals 
may  disprove  the  mineral  character  of  the  land,  and  upon 
making  such  showing  at  any  time  before  final  entry,  purchase, 
or  approval  of  the  selection  or  location,  is  entitled  to  a 
patent  without  a  mineral  reservation.  A  withdrawal  or  classi¬ 
fication  is  deemed  prima  facie  evidence  of  the  character  of 


U  Form  3140-2  (Dec.  1966)  (potassium).  Form  3150-2 
(Oct.  1966)  (sodium)  and  Form  3180-2  (Oct.  1967)  (sulphur) 
are  substantially  identical.  Form  3160-1  (Oct.  1966) 

(phosphate)  is  similar. 

2/  ^  Form  3160-1  §  3(c)  (Oct.  1966)  (phosphate);  Form 
3140-2,  §  5  (Dec.  1966)  (potassium);  Form  3150-2,  §  5  (Oct. 

1966)  (sodium);  Form  3180-2  (Oct.  1967)  (sulphur). 

3/  Act  of  Mar.  3,  1909,  30  U.S.C.  §  81  (1964);  Act  of 
June  22,  1910,  30  U.S.C.  §  83  (1964). 

4/  Act  of  July  17,  1914,  30  U.S.C.  §  121  et  seq .  (1964); 
Stockraising  Homestead  Act  of  1916,  43  U.S.C.  §  291  et  seq.  (1964). 

5/  30  U.S.C.  §  122  (1964)  . 
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the  land,  1 /  and  the  applicant  has  the  burden  of  proving  that 
the  lands  are  not  of  the  character-  of  those  intended  to  be 
withdrawn  or  that  the  classification  is  erroneous.  2/  However, 
if  the  agricultural  claimant  has  completed  and  perfected  his 
claim  and  becomes  possessed  of  a  vested  right  in  the  land,  and 
the  land  is  subsequently  withdrawn  or  classified,  the  burden 
is  upon  the  United  States  to  show  that  the  land  is  in  fact 
mineral  in  character  and  was  so  known  at  the  date  of  final 
completion  and  perfection  of  the  claim.  3/  It  is  the  respon¬ 
sibility  of  the  Geological  Survey  to  report  whether  the 
United  States  is  prepared  to  assume  the  burden  of  proof.  4/ 

The  Act  of  March  4,  1933,  5/  which  extended  the  pro¬ 
visions  of  the  1914  Act  to  lands  withdrawn,  classified,  or 
reported  as  valuable  for  sodium  or  sulfur,  provided  that: 

°  "  lands  lying  within  the  geological  struc¬ 
ture  of  a  field,  or  withdrawn,  classified  or 
reported  as  valuable  for  any  of  the  minerals  named 
herein  and/or  in  any  of  said  sections  [i.e.,  in  the 
Mineral  Leasing  Act  of  1920 j,  or  upon  which  leases 
or  prospecting  permits  have  been  applied  for  or 
granted ,  for  the  production  of  any  of  such  minerals, 
shall  not  be  subject  to  such  appropriation,  location, 
selection,  entry,  or  purchase  unless  it  shall  be 
determined  by  the  Secretary  of  the  Interior  that 
such  disposal  will  not  unreasonably  interfere  with 
operations  under  said  section," 

It  should  be  noted  that  lands  withdrawn,  classified,  or 
reported  as  valuable  for  potash  are  apparently  not  covered 


1/  43  C  F  R.  i  2023  4  -3(e)(2)  (1968). 

2/  Id.  §  2023  4  -3(e)(1)  . 

3/  Id  §  2023  4  -3(e)(2) 

4/  Branch  of  Mineral  Class i f icat ion  Manual  §  612. l.F. 
3/  30  U  S.C  n  124  (1964)  . 
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by  the  statute.  By  regulation  the  Secretary  has  provided 
that  — 


"...  where  a  nonmineral  application  is 
filed  in  the  continental  United  States,  for  any 
of  such  described  lands,  the  nonmineral  application 
may  be  allowed  only  if  it  is  determined  by  the 
proper  officer,  with  the  concurrence  of  the  Dir¬ 
ector,  Geological  Survey,  that  the  disposal  of  the 
lands  under  the  nonmineral  application  will  not 
unreasonably  interfere  with  the  current  or  con¬ 
templated  operations  under  the  Mineral  Leasing 
Acts."  1/ 

If  the  Geological  Survey  gives  the  Bureau  of  Land  Management 
a  report  that  the  exercise  of  surface  rights  would  inter¬ 
fere  unreasonably  with  operations  under  the  mineral  leasing 
laws,  the  Bureau  of  Land  Management  will  reject  the  appli¬ 
cation  for  a  nonmineral  entry.  2/ 

Although  the  1933  Act  made  lands  withdrawn,  classified, 
or  reported  as  valuable  for  sodium  or  sulphur  subject  to 
appropriation,  location,  selection,  entry,  and  purchase  "in 
the  form  and  manner  and  subject  to  the  reservations,  pro¬ 
visions,  limitations,  and  conditions"  of  the  1914  Act,  the 
Secretary  has  apparently  chosen  not  to  issue  regulations  ex¬ 
tending  to  the  nonmineral  entryman  of  lands  thought  to  be 
valuable  for  sodium  or  sulphur  the  right  to  disprove  the 
mineral  (i.e . ,  sodium  or  sulphur)  character  of  the  land  and 
to  obtain  a  patent  without  a  mineral  reservation.  3/ 


1/  43  C.F.R.  §  2023.0-3  (1968). 

2/  Branch  of  Mineral  Classification  Manual  §  612. 2. IE. 
3/  See  43  C.F.R.  §  2023 .4 -3(d) (1) (i)  (1968). 
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c. 


\ 

Nonmineral  entry  of  lands  subject  to  a  mineral  lease. 


Section  29  of  the  Mineral  Leasing  Act  of  1920  1/  author 
izes  the  Secretary  of  the  Interior  to  reserve,  in  any  lease 
under  the  Act,  the  right  to  lease,  sell,  or  otherwise  dispos 
of  the  surface  of  the  lands  under  the  mineral  lease  provided 
that  if  such  reservation  is  made,  it  must  be  so  determined 
before  the  offering  of  such  lease.  This  provision  is  also 
applicable  to  potash  leases.  2/  Subsection  3(b)  of  the 
approved  lease  forms  for  nonfuel  minerals  reserves  to  the 
United  States  — 

"The  right  to  lease,  sell,  or  otherwise  dispose 
of  the  surface  of  the  leased  lands,  under  existing 
law  or  laws  hereafter  enacted,  insofar  as  said  sur¬ 
face  is  not  necessary  for  the  use  of  the  lessee  in 
the  extraction  and  removal  of  the  leased  deposits 
therein,  or  to  dispose  of  any  resource  in  such  lands 
.  which  will  not  unreasonably  interfere  with  operations 
under  this  lease."  3/ 


1/  30  U.S.C.  §  186  (1964) . 

2/  Id.  §  285  (1964). 

3/  Form  3140-2  (Dec.  1966)  (potassium);  Form  3150-2 
(Oct.  1966)  (sodium);  Form  3180-2  (Oct.  1967)  (sulphur). 
Form  3160-1  (Oct.  1966)  (phosphate)  is  similar. 
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CHAPTER  26 


USES  AND  USE  CONFLICTS  AS  BETWEEN  MINERAL  CLAIMANTS  AND 

THE  UNITED  STATES 


Since  the  mineral  leasing  laws  and  the  materials 
disposal  laws  involve  contractual  relationships  between 
the  mineral  lessee  or  the  purchaser  of  materials  and  the 
United  States,  use  conflicts  between  such  lessee  or  pur¬ 
chaser  and  the  United  States  are,  for  the  most  part,  re¬ 
solved  in  advance  by  the  contractual  provisions  of  the  lease 
or  contract  specifying  the  rights  and  duties  of  the  parties. 

In  certain  areas,  such  as  National  Forests  and  Power 
Site  withdrawals,  standard  stipulations  and  special  stip¬ 
ulations  are  required  by  the  agency  administering  the  lands. 

These  stipulations  are  discussed  in  greater  detail  at  another 
place  m  this  study. 

On  the  other  hand,  the  location  of  a  mining  claim  is 
not  a  contractual  act,  and  use  conflicts  between  locators 
and  the  United  States  must  be  resolved  by  statute  or  by 
regulations  authorized  by  statute. 


A*  Types  of  conflicts. 


Conflicts  between  mineral  claimants  and  the  United  States 
as  to  the  use  of  federal  land  almost  invariably  arise  with 
respect  to  one  of  the  following;  (1)  possession  and  use  of 
the  surface,  (2)  rights  to  surface  resources,  (3)  rights  of 
access,  or  (4)  reclamation  of  the  surface.  The  laws,  regu¬ 
lations,  and  policies  governing  each  of  these  subjects  are 
fiom  uniform,  the  variations  being  dependent  upon  the 
particular  federal  land  involved  and  upon  whether  the  mineral 
c  aimant  is  a  locator,  lessee,  or  permittee.  The  following 
iscussion  is  restricted  to  laws  and  policies  applicable  to 
federal  lands  generally.  Laws  and  policies  applicable  to 
particular  Classes  of  federal  lands  are  considered  in  the 
latter  part  of  this  chapter. 
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1. 


Possession  and  use  of  the  surface. 


a.  Mining  locations . 


Section  3  of  the  Mineral  Location  Law  of  1872  \J  grants 
to  the  locators  of  lode  claims  — 

"  •  •  •  the  exclusive  right  of  possession  and 
enjoyment  of  all  the  surface  included  within  the 
lines  of  their  locations.  .  .  ." 

Similarly,  placer  locators  have  the  right  to  the  possession 
of  the  surface  within  the  boundaries  of  their  locations  for 
all  purposes  connected  with  and  incident  to  their  use  as 
placer  mining  claims.  2 J  The  right  of  the  owner  of  an  un¬ 
patented  mining  claim  to  the  possession  and  enjoyment  of  the 
surface  was,  even  before  the  enactment  of  the  Multiple  Sur¬ 
face  Use  Act  of  1955,  limited  to  uses  incident  to  mining 
operations.  Thus,  the  owner  of  an  unpatented  mining  claim 
could  not  build  a  saloon  on  it,  3/  or  use  it  for  grazing 
purposes.  4/ 

Section  4(a)  of  the  Multiple  Surface  Use  Act  of  1955  5/ 
provides:  ~ 


"Any  mining  claim  hereafter  located  under  the 
mining  laws  of  the  United  States  shall  not  be  used, 


1/  30  U.S.C.  §  26  (1964) . 

2/  Clipper  Min.  Co.  v.  Eli  Min.  6c  Land  Co.,  194  U.S. 
220  (1904). 

U  United  States  v.  Rizzinelli,  182  Fed.  675  (D.Ida. 
1910). 

4/  United  States  v.  Etcheverry,  230  F . 2d  193  (10th 
Cir.  1956);  James  G.  Brown,  65  I.D.  394  (1958). 

5/  30  U.S.C.  §  612(a)  (1964) . 
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prior  to  issuance  of  patent  therefor,  for  any 
purposes  other  than  prospecting,  mining  or  proces¬ 
sing  operations  and  uses  reasonably  incident 
thereto." 


Although  some  members  of  Congress  appear  to  have  been  under 
the  impression  that  this  section  was  an  amendment  of  the  min¬ 
ing  laws,  it  is  merely  a  codification  of  the  judicial  and 
administrative  interpretation  of  those  laws. 


b.  Mineral  leases. 


Prospecting  permits  grant  the  permittee  the  exclusive 
right  to  prospect  and  explore  the  lands  involved  to  determine 
the  existence  of,  or  workability  of,  the  deposits  sought.  1/ 

The  rights  and  duties  of  mineral  lessees  and  permittees 
with  respect  to  their  possession  and  use  or  the  surface  are 
specified  in  the  standard  lease  and  permit  forms. 

Sodium,  sulphur,  and  potash  leases  grant  the  lessee  the 
exclusive  right  and  privilege  (1)  to  mine  and  dispose  of  all 
the  leased  deposits,  (2)  to  construct  all  such  works, 
buildings,  plants,  structures,  and  appliances  as  may  be  neces¬ 
sary  and  convenient  for  the  mining  and  preparation  of  the 
leased  deposits  for  market  and  the  housing  and  welfare  of 
employees,  and  (3)  subject  to  the  conditions  of  the  lease, 
to  use  so  much  of  the  surface  as  may  reasonably  be  required 
in  the  exercise  of  the  rights  and  privileges  granted.  2/ 
Potassium  leases  grant  to  the  lessee  the  exclusive  right  and 
privilege  (1)  to  mine  and  dispose  of  all  the  leased  deposits, 
and  (2)  to  construct  and  maintain  all  works,  buildings,  plants, 


1/  43  C.F.R.  §  3142.2  (1968)  (potassium);  i_c3.  §  3152.2 

(sodium);  id.  §  3161.3-2  (potash);  id.  §  3182.2  (sulphur). 

2/  Form  3150-2,  §  1  (October,  1966)  (sodium);  Form  3160-1, 
§  1  (October,  1966)  (phosphate);  Form  3180-2,  §  1  (October, 

1967)  (sulphur) . 
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structures,  and  appliances  necessary  to  the  mining,  processing, 
and  removal  of  the  deposits. 

The  duties  of  sodium,  potash,  and  phosphate  lessees  are 
prescribed  in  the  standard  lease  provision  promulgated  by  the 
Acting  Director  of  the  Bureau  of  Land  Management  on  July  20, 
1967:  1/ 


"The  lessee  agrees  to  take  such  reasonable 
steps  as  may  be  needed  to  prevent  operations  from 
unnecessarily:  (1)  causing  or  contributing  to  soil 

erosion  or  damaging  any  forage  and  timber  growth 
thereon,  or  on  Federal  and  non -Federal  lands  in  the 
vicinity;  (2)  polluting  water;  (3)  damaging  crops, 
including  forage,  timber,  or  improvements  of  a 
surface  owner;  or  (4)  damaging  improvements  whether 
owned  by  the  United  States  or  by  its  permittees  or 
lessees  .  .  . 

The  sulphur  lease  form,  dated  October,  1967,  significantly 
enlarges  the  duties  of  the  lessee  by  including,  in  addition, 
provisions  whereby  the  lessee  agrees  to  take  such  reason¬ 
able  steps  as  may  be  needed  to  prevent  operations  from  un¬ 
necessarily  polluting  air  or  destroying,  damaging,  or  re¬ 
moving  fossils,  historic  or  prehistoric  ruins,  or  artifacts.  2 / 
(The  recently -promulgated  land  reclamation  regulations  are 
discussed  in  detail  below.) 


c .  Materials  disposals „ 


Unless  otherwise  provided  by  contract,  the  purchaser 
of  mineral  materials  has,  notwithstanding  any  subsequent  ap¬ 
propriation  under  other  provisions  of  the  general  land  laws, 
the  right  to  extract  and  remove  the  materials  until  the 


1/  Bureau  of  Land  Management  Instruction  Memo 
No.  67-299  (July  20,  1967). 

2/  Form  3180-2,  §  5  (October,  1967) . 
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ermination  of  the  contract.  The  purchaser  has  the  right  to 
use  and  occupy  so  much  of  the  described  land  as  is  reason¬ 
ably  incident  and  necessary  to  the  fulfillment  of  the  contract 
However  all  contracts  are  subject  to  the  rights  of  the  United' 
States  to  use  the  surface  and  to  issue  leases,  permits  and 
icenses  involving  the  use  and  occupancy  of  the  surface  but 

interfere^ith^h  autho£ized,use  ”"st  «°t  endanger  or  materially 

P“0h‘«"  •  Potion  of  th.  materials 


The  contract  forms  for  the  sale  of  mineral  materials 
contain,  in  varying  language,  provisions  regarding  operations 
soil  conservation,  sanitation,  protection  of  fish  and  wild- 
lire,  and  other  similar  matters.  2/ 


2. 


Surface  resources . 


Mining  locations. 


(!)  Prior  to  July  23.  1955. 


Under  the  timber  act  of  Mar.  2,  1831,  ch.  66,  3/  the  cut 
ting  or  removal  of  timber  from  the  public  lands,  other  than 
or  the  use  of  the  United  States,  was  absolutely  prohibited. 
However,  the  courts  treated  the  mining  law  as  modifying  the 
imber  act  so  as  to  permit  the  occupant  of  a  mining  claim  to 
cut  and  remove  timber  for  mining  purposes.  4/  The  Timber  and 
Stone  Act  provided  for  the  sale  of  timber  llnds  in  certain 


V  43  C.F  R.  § 

2/  Form  3600-3 
Form  3600-3  (September 

3/  4  Stat.  472. 

4/  United  State 
(D  .Ore .  1878). 


3610.0-5  (d) (1968) . 

(November,  1965);  Form  3600-4  (July,  1966); 
y  1966)  . 

s  V.  Nelson,  27  Fed.Cas.  86  (No.  15,864) 
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western  states,  and  prohibited  the  cutting  of  any  timber 
growing  on  any  land  of  the  United  States,  with  the  proviso 
that  nothing  in  the  Act  should  prevent  "any  miner  .  .  . 
from  clearing  his  land  in  the  ordinary  working  of  his  mining 
claim  .  .  .  ,  or  from  taking  timber  necessary  to  support  his 
improvements."  1/ 

These  laws  reserved  the  paramount  title  to  timber  on  an 
unpatented  mining  claim  to  the  United  States.  2/  The  owner  of 
an  unpatented  mining  claim  may  use  the  timber  growing  on  his 
claim  for  development  purposes,  which  includes  the  use  of 
timber  for  fuel,  for  shafts  and  tunnels,  and  for  the  construc¬ 
tion  of  buildings  as  may  be  necessary  as  an  adjunct  to  such 
development.  3/  Similarly,  he  may  cut  down  or  remove  timber 
as  his  mining  excavations  advance,  and  he  may  use  or  dispose 
of  such  timber  in  any  way  that  is  profitable.  4V  On  the  other 
hand,  he  has  no  right  to  cut  or  use  any  timber  growing  on  the 
claim  except  for  mining  purposes,  and  the  cutting  of  timber 
not  incidental  to  a  bona  fide  mining  operation  is  a  mis¬ 
demeanor  .  5/ 

Similarly,  the  mining  locator  had  no  right  to  dispose 


l_/  Act  of  June  3,  1878,  ch.  150,  20  Stat.  89.  This 
provision  has  been  carried  forward  into  the  United  States 
Criminal  Code.  18  U.S.C.  §  1852  (1964). 

2/  See  Lewis  v.  Garlock,  168  Fed.  153  (C.C.D.S.D.  1909). 

3/  United  States  v.  Deasy,  24  F . 2d  108  (D.Ida.  1928); 

A.  B.  Page,  16  L.D.  614  (1883);  see  United  States  v.  Iron 
Silver  Min.  Co.,  128  U.S.  673  (1888). 

4/  United  States  v.  Nelson,  27  Fed.Cas.  86  (No.  15,864) 
(D .Ore .  1878) . 

5/  Teller  v.  United  States,  113  Fed.  273  (8th  Cir.  1901) 
United  States  v.  Nelson,  27  Fed.Cas.  86  (No.  15,864)  (D.Ore. 
1878);  United  States  v.  Smith,  11  Fed.  487  (D.Ore.  1882); 

United  States  v.  Young,  11  Fed.  493  (D.Ore.  1882);  United 
States  v.  Williams,  18  Fed.  475  (D.Ore.  1883);  Opinion  of  the 
Solicitor,  64  I.D.  301  (1957)  (mill  site). 
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of  other  nonmineral  products.  1/ 


The  locator  has  the  right  to  use  sand  and  gravel  and 
other  non-locatable  mineral  materials  for  any  mining  pur¬ 
pose,  but  he  cannot  appropriate  and  sell  such  materials.  2/ 


(2)  Multiple  Surface  Use  Act  of  1955. 


The  Multiple  Surface  Use  Act  of  1955  3/ 
detail  the  rights  of  the  locator  to  surface* 


specifies 
resources . 


in 


(a)  Reservation  to  United  States  of 
right  to  manage  and  dispose  of 

surface  resources . 


Section  4(b)  of  the  Multiple  Surface  Use  Act  of  1955  4/ 
presides  that  the  rights  of  the  locator  of  any  mining  claim  5/ 

of  a  nftent°r  1935  &  are>  Prior  the  issuance 

of  a  patent,  subject  to  the  right  of  the  United  States  to 

manage  and  dispose  of  the  vegetative  surface  resources  and  to 


V  23  Comp. Gen.  611  (1944). 

2/  Opinion  of  the  Solicitor,  M-36467  (Aug.  28,  1957). 
3/  30  U.S.C.  §  601  et  seq.  (1964). 

4/  Id.  §  612(b) . 


.  ,  -/.,,The  term  "mining  claim”  has  been  construed  to  in¬ 

clude  mill  sites.  Opinion  of  the  Solicitor,  64  I.D.  301  (1957) 

t,, i  iqL31?:  location  procedures  are  performed  prior  to 

after 2lhal9*Jl  ua  Vflld  discovery  is  not  made  until  on  or 
f ter  that:  date,  the  claim  is  within  the  scope  of  the  Act. 

United  States  v.  Carlisle,  67  I.D.  (I960). 
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manage  other  surface  resources  1/  except  mineral  deposits 
subject  to  location.  2 J  Except  to  the  extent  required  for 
the  mining  claimant's  prospecting,  mining,  or  processing 
operations  and  uses  reasonably  incident  to  such  operations, 
or  for  the  construction  of  buildings  or  structures  in  con¬ 
nection  with  such  operations,  or  to  provide  clearance  for 
such  operations  or  uses,  a  locator  of  a  claim  located  on  or 
after  July  23,  1955  may  not,  prior  to  patent,  sever,  remove 
or  use  any  vegetative  or  other  surface  resources  which  are 
subject  to  the  management  and  disposition  of  the  United 
States.  3/ 

The  reservations  and  restrictions  on  the  use  of  the 
surface  resources  are  applicable  only  prior  to  patent.  4/ 


1/  The  term  "surface  resources"  does  not  include 
materials,  such  as  sand  and  gravel,  which  necessarily  extend 
downward  from  the  surface.  Opinion  of  the  Solicitor,  M-36467 
(Aug.  28,  1957).  What  materials  would  be  included  in  the  term 
"nonvege tative  surface  resources"  is  not  readily  apparent. 

2/  The  Act  does  not  affect  or  in  any  way  modify  the 
laws  of  the  western  states  dealing  with  the  ownership,  control, 
appropriation,  use  and  distribution  of  ground  or  surface 
water.  30  U.S.C.  §  612(b)  (1964). 

3/  30  U.S.C.  §  612(c)  (1964).  Although  the  statute 

specifically  applies  only  .to  claims  located  on  or  after  July 
23,  1955,  the  prohibition  on  the  use  of  timber  for  other  than 
mining  purposes  contained  in  the  statute  is  substantially 
identical  to  that  formulated  by  prior  case  law.  See^  Teller 
v.  United  States,  113  Fed.  273  (8th  Cir.  1901);  United  States 
v.  Nelson,  27  Fed.Cas.  86  (No.  15,864)  (D.Ore.  1878);  United 
States  v.  Smith,  11  Fed.  487  (D.Ore.  1882);  United  States  v. 
Young,  11  Fed.  493  (D.Ore.  1882);  United  States  v.  Williams, 

18  Fed.  475  (D.Ore.  1883);  United  States  v.  Deasy,  24  F . 2d 
108  (D . Ida .  1928);  Opinion  of  the  Solicitor,  64  I.D,  301 
(1957)  (mill  site). 

4/  30  U.S.C.  §§  612,  615  (1964);  H.R.Rep.No.  730, 

84th  Cong.,  1st  Sess.  10  (1955). 
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(b) 


Right  of  mining  claimant  to 
surface  resources . 


The  Act  recognizes  the  right  of  the  mining  claimant  to 
use  the  surface  resources  for  "prospecting,  mining  or  processing 
operations  and  uses  reasonably  incident  thereto,  or  for  the  § 
construction  of  buildings  or  structures  in  connection  there¬ 
with,  or  to  provide  clearance  for  such  operations  or  uses".  1/ 
ny  severance  or  removal  of  timber,  except  severance  and 
removal  to  provide  clearance,  must  be  in  accord  with  sound 
principles  of  forest  management.  2/ 


The  Act  further  provides  that  if  the  United  States  dis¬ 
poses  of  timber  from  a  claim  subsequent  to  location  and 
t  ereafter  the  locator  requires  more  timber  for  his  mining 
operation  than  is  available  to  him  from  the  claim  after  such 
isposition,  he  is  entitled,  free  of  charge,  to  be  supplied 
with  timber  for  such  requirements  from  the  nearest  timber 
administered  by  the  disposing  agency  which  is  ready  for 
harvesting  under  the  rules  and  regulations  of  that  agency 
and  which  is  substantially  equivalent  in  kind  and  quantity 
to  the  timber  disposed  of  from  the  claim.  3/ 


( c)  Determination  of  rights  of  mining 
claimants  to  surface  resources . 


(i)  Procedure  in  general. 

Section  5  of  the  Multiple  Surface  Use  Act  of  1955  provides 


y  30  U-S-C;  §  612(c)  (1964).  The  Act  also  recognizes 
the  right  of  the  mining  claimant  to  use  the  surface 
to  the  extent  authorized  by  the  United  States”. 


resources 


2/ 


Id. 
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a  procedure  whereby  the  head  of  a  federal  department  or  agency 
which  has  the  responsibility  for  administering  surface  re¬ 
sources  of  any  lands  belonging  to  the  United  States  may  have 
determined  the  existence  and  validity  of  claims  to  surface 
resources  contrary  to  or  in  conflict  with  the  rights  reserved 
to  the  United  States  by  30  U.S.C.  §  612(b),  asserted  by  the 
owners  of  unpatented  mining  claims  located  prior  to  July  23, 
1955.  The  steps  involved  are  (1)  filing  of  request  for  publi¬ 
cation  of  notice,  (2)  publication  of  notice,  (3)  service  of 
notice,  and  (4)  hearing. 


( i i )  Filing  request  for  publication . 


The  head  of  a  federal  department  or  agency  which  has 
the  responsibility  for  administering  surface  resources  of 
any  lands  belonging  to  the  United  States  may  file  a  request 
for  publication  in  the  land  office  of  the  Bureau  of  Land 
Management  for  the  land  district  in  which  the  lands  are 
situated.  1 J  The  request  for  publication  must  contain  the 
description  of  the  lands,  showing  the  section  embracing  the 
lands,  or,  if  the  lands  are  unsurveyed,  either  the  section 
which  would  probably  embrace  the  lands  when  the  public  land 
surveys  are  extended,  or  a  tie  by  courses  and  distances  to 
an  approved  United  States  mineral  monument.  2/  The  request 
for  publication  must  be  accompanied  by  — 

(1)  an  affidavit  of  a  person  over  twenty -one  years  of 
age  setting  forth  (a)  that  the  affiant  has  examined  the  lands 
involved  in  a  reasonable  effort  to  determine  whether  any 
person  was  in  actual  possession  of  or  engaged  in  the  working 
of  any  part  of  the  lands,  and  either  (b)  the  fact  that  no 
person  was  found  to  be  in  actual  possession  of  or  engaged  in 
the  working  of  any  part  of  the  lands,  or  (c)  the  name  and 
address  of  each  person  found  in  actual  possession  or  engaged 
in  working  some  part  of  the  lands,  or  in  thd  event  affiant 


1/  Id.  §  613(a);  43  C.F.R.  §  3512.2(b)  (1968). 
2/  30  U.S.C.  §  613(a)  (1964)  . 
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is  unable  through  reasonable  inquiry  to  obtain  information 
as  to  the  name  and  address  of  any  such  person,  the  nature 
and  results  of  such  inquiry,  1/  and 

(2)  a  certificate  of  title  or  abstract  company,  title 
abstractor,  or  attorney,  based  upon  an  examination  of  the 
instrument  which  are  shown  by  the  tract  indexes  in  the  county 
office  of  record  as  affecting  the  lands  involved,  setting 
forth  the  name  (and  address,  if  disclosed  by  the  records)  of 
any  person  disclosed  by  the  records  as  having  an  interest  in 
the  lands  under  any  unpatented  mining  claim  located  prior  to 
July  23,  1955.  2/  F 

"Tract  indexes"  are  those  indexes,  if  any,  (1)  as  to 
surveyed  lands ,  identifying  instruments  as  affecting  a  partic¬ 
ular  legal  subdivision  of  the  public  land  surveys,  and  (2) 
as  to  unsurveyed  lands,  identifying  instruments  as  affecting 
a  particular  probable  legal  subdivision  according  to  a  pro¬ 
jected  extension  of  the  public  land  surveys.  3/ 

There  is  no  requirement  that  the  department  or  agency 
requesting  publication  of  notice  search  for  evidence  of 
location,  or  that  any  records  be  examined  other  than  those 
disclosed  by  the  tract  indexes.  4/  If  no  tract  indexes  are 
kept,  no  examination  of  the  records  need  be  made.  5/ 


U  2-fL*  The  land  department  will  not  determine  whether 
the  examination  has  actually  been  made.  Mena  Min.  &  Explora¬ 
tion  Co.,  66  I.D.  228  (1959). 

2/  30  U.S.C.  §  613(a)  (1964) . 

3/  Id. 

4/  In  Mena  Min.  &  Exploration  Co.,  66  I.D.  228  (1959), 
the  Secretary  says  that  no  records  need  be  examined  other  than 
the  tract  indexes.  The  statute  requires  the  examination  of 
"those  instruments  which  are  shown  by  the  tract  indexes",  which 
would  seem  to  encompass  more  than  the  tract  indexes  themselves. 

5/  Mena  Min.  6c  Exploration  Co.,  66  I.D.  228  (1959). 
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The  request  for  publication  may  not  include  lands  in 
more  than  one  land  district.  1 / 


(iii)  Publication  of  notice. 


Upon  the  filing  of  a  request  for  publication  and 
accompaying  documents,  the  appropriate  officer  will  cause 
the  notice  to  be  published  in  a  newspaper  having  general 
circulation  in  the  county  in  which  the  lands  are  situate. 
Publication  is  at  the  expense  of  the  department  or  agency 
requesting  it.  2/  The  notice  must  describe  the  lands  covered 
by  the  request,  and  must  notify  whomever  it  may  concern  that 
if  any  person  claiming  or  asserting  rights  to  such  lands 
under,  or  by  virtue  of,  any  unpatented  mining  claim  located 
prior  to  July  23,  1953,  shall  fail  to  file  in  the  specified 
office  a  verified  statement  containing  certain  information, 
such  failure  shall  be  conclusively  presumed  (1)  to  constitute 
a  waiver  and  relinquishment  by  such  mining  claimant  of  any  and 
all  right,  title,  and  interest  under  such  mining  claim  contrary 
to  or  in  conflict  with  the  rights  reserved  to  the  United  States 
by  30  U.S.C.  §  612(b),  (2)  to  constitute  a  consent  by  such 
mining  claimant  that  such  mining  claim,  prior  to  issuance 
of  a  patent,  shall  be  subject  to  the  limitations  and  restric¬ 
tions  specified  in  30  U.S.C.  §  612,  and  (3)  to  preclude  there¬ 
after,  prior  to  issuance  of  a  patent,  any  assertion  by  such 
mining  claimant  of  any  right  or  title  to  or  interest  in  or 
under  such  mining  claim  contrary  to  or  in  conflict  with  the 
limitations  and  restrictions  specified  in  30  U.S.C.  §  612.  3/ 

If  the  notice  is  published  in  a  daily  paper,  it  must  be 
published  in  the  Wednesday  issue  for  9  consecutive  weeks,  or, 
if  in  a  weekly  paper,  in  nine  consecutive  issues,  or,  if  in 
a  semiweekly  or  triweekly  paper,  in  the  issue  of  the  same  day 


1/ 

43 

C.F.R. 

2/ 

30 

U.S.C. 

3/ 

30 

U.S.C. 

§  3512.2(b)  (1968) . 

§  613(a)  (1964);  43  C.F.R. 
§  613(a)  (1964). 


§  3512.4  (1968)  . 
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of  each  week  for  nine  consecutive  weeks.  1/ 

After  the  period  of  newspaper  publication  has  expired 
the  department  or  agency  requesting  publication  must  obtain 
from  the  office  of  the  newspaper  of  publication  a  sworn 
statement  that  the  notice  was  published  at  the  time  and 
in  accordance  with  the  requirements,  of  law,  and  must  file 
the  sworn  statement  in  the  office  where  the  request  for 
publication  was  filed.  2/ 


(iv)  Service  of  notice. 


Within  fifteen  days  after  the  date  of  first  publication 
the  department  or  agency  requesting  publication  must  cause  * 
a  copy  of  the  notice  to  be  personally  delivered,  or  mailed 
by  registered  or  certified  mail  (1)  to  each  person  in 
possession  or  engaged  in  working  the  land  whose  name  and 
address  are  shown  by  the  affidavit  mentioned  above,  and  (2) 
to  each  person  who  has  filed  a  request  for  notice.  The 
department  or  agency  requesting  publication  must  also  cause 
a  copy  of  the  notice  to  be  delivered  by  registered  or  certified 
mai-l  to  each  person  whose  name  and  address  are  set  forth  in 
the  title  certificate  as  having  an  interest  under  any  un¬ 
patented  mining  claim  located  prior  to  July  23,  1955  3/  The 

department  or  agency  requesting  publication  must  also  file  in 
the  office  where  the  request  for  publication  was  filed  an 
affidavit  showing  that  copies  of  the  notice  have  been  delivered 
or  mai  e  .  Failure  to  comply  with  the  requirements  as  to 
personal  delivery  or  mailing  of  a  copy  of  the  notice  to  any 


1/  Id.;  43  C.F.R.  §  3512.4  (1968). 
2/  43  C.F.R.  §  3512.8  (1968). 

3/  30  U.S.C.  §  613(a)  (1964). 


4/  id.  a  notice  served  by  registered  or  certified 

T?iL?eed  n0t  have  been  received.  William  Kuhn,  66  I.D.  268 
(1959);  Paul  J.  Kinkey,  67  I.D.  288  (I960) 
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person  renders  the  publication  of  notice  ineffectual  as  to  that 
person,  and  his  failure  to  file  a  verified  statement  does  not 
prejudice  or  bar  his  rights.  1/ 

Any  person  claiming  any  right  by  virtue  of  an  unpatented 
mining  claim  located  prior  to  July  23,  1955  who  desires  to 
receive  a  copy  of  notice  may  file  in  the  county  office  of 
record  where  his  notice  or  certificate  of  location  has  been 
recorded  an  acknowledged  request  for  a  copy  of  any  such  notice. 
The  request  for  copies  must  contain  (1)  the  name  and  address 
of  the  person  requesting  copies,  (2)  the  date  of  location  of 
each  claim,  (3)  the  book  and  page  of  the  recordation  of  each 
notice  or  certificate  of  location,  and  (4)  the  section  which 
embraces  such  claim,  or  if  the  lands  are  unsurveyed,  either 
the  section  which  would  probably  embrace  such  claim  when  the 
public  land  surveys  are  extended  to  such  lands,  or  a  tie  by 
courses  and  distances  to  an  approved  United  States  mineral 
monument.  The  recorded  request  for  published  notices  does 
not  affect  title  or  serve  as  constructive  notice.  2/ 


(v)  Verified  statement. 


When  proper  service  and  publication  of  notice  have  been 
made,  any  person  claiming  or  asserting  rights  to  such  lands 
under  or  by  virtue  of  any  unpatented  mining  claim  located 
prior  to  July  23,  1955,  has  150  days  from  the  date  of  the 
first  publication  of  notice  within  which  to  file  in  the  speci¬ 
fied  office  a  verified  statement  setting  forth  (1)  the  date 
of  the  location,  (2)  the  book  and  page  of  recordation  of  the 
notice  or  certificate  of  location,  (3)  the  section  embracing 
the  land,  or,  if  the  land  is  unsurveyed,  either  the  section 
which  would  probably  embrace  the  land  when  the  public  land 
surveys  are  extended,  or  a  tie  by  courses  and  distances  to 
an  approved  United  States  Mineral  Monument,  (4)  whether  the 
claimant  is  the  locator  or  purchaser,  and  (5)  the  name  and 


1/  30  U.S.C.  §  613(e)  (1964)  . 

2/  Id.  §  613(d) . 
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address  of  the  claimant  and  the  names  and  addresses,  so  far 
as  known  to  the  claimant,  of  any  other  persons  claiming  an 
interest  in  or  under  such  unpatented  claim.  1/ 

A  verif.i.ed  statement  may  be  filed  by  the  equitable  owner 
o  ,  a  mining  claim.  2 /  It  cannot  be  filed  by  an  alien.  3/ 

The  verified  statement  cannot  be  filed  before  any  notice 
is  published.  4/ 

A  mining  claimant  is  responsible  for  the  accuracy  of  his 
description,  and  a  verified  statement  which  does  not  specify 
the  sections  embracing  the  mining  claim,  5/  or  which  describes 
the  mining  claim  as  being  outside  the  area  specified  in  the 
published  notice,  6 J  will  be  rejected. 


(vi)  Waiver  of  rights. 


If  a  claimant  under  an  unpatented  mining  claim  located 
prior  to  July  23,  1955,  fails  to  file  a  verified  statement 
within  150  days  from  the  date  of  the  first  publication  of 
notice,  such  failure  is  conclusively  deemed  (1)  to  constitute 
a  waiver  and  relinquishment  of  any  and  all  right  title  and 
interest  under  such  mining  claim  contrary  to  or  in  conflict 


1/  Id. 

2/  United  States  Department  of  Agriculture,  71  I.D.  3 
(1964)  (expressly  not  deciding  whether  a  lessee  may  file  a 
verified  statement) . 

3/  Hugh  MacCallum  Woodworth,  72  I.D.  233  (1965). 

4/  William  Kuhn,  66  I.D.  268  (1959). 

5/  R.  D.  Compton,  70  I.D.  12  (1963). 

70  I  v  12G(1963)1*  Sparkes»  68  r'D-  90  ( 1961)  ;  R.  D.  Compton 
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with  the  limitations  or  restrictions  specified  in  30  U.S.C. 

§  612,  (2)  to  constitute  a  consent  that  such  mining  claim  and 
any  patent  issued  therefor  shall  be  subject  to  the  limita¬ 
tions  and  restrictions  specified  in  30  U.S.C.  §  612,  and  (3) 
to  preclude  any  assertion  by  the  mining  claimant,  prior  to 
issuance  of  patent,  of  any  right  or  title  to  or  interest  in 
or  under  such  mining  claim  contrary  to  or  in  conflict  with 
the  limitations  or  restrictions  specified  in  30  U.S.C. 

§  612.  1/  The  Secretary  cannot  extend  the  period  within 
which  the  verified  statement  may  be  filed,  and  a  verified 
statement  filed  after  the  expiration  of  the  150-day  period  is 
ineffective.  2/  However,  if  a  verified  statement  is  timely 
filed,  the  allowance  of  a  request  to  amend  it  is  within  the 
administrative  discretion.  3_/ 

The  owner  of  a  mining  claim  located  prior  to  July  23, 
1955,  may,  at  any  time  prior  to  the  issuance  of  a  patent, 
waive  and  relinquish  all  rights  contrary  to  or  in  conflict 
with  the  limitations  or  restrictions  specified  in  30  U.S.C. 

§  612.  The  execution  and  acknowledgement  of  a  waiver  and 
relinquishment  and  its  recordation  in  the  office  where  the 
notice  or  certificate  of  location  of  the  mining  claim  is  of 
record  renders  the  claim  subject,  prior  to  the  issuance  of 
patent,  to  the  limitations  and  restrictions  specified  in  30 
U.S.C.  §  612.  A  waiver  or  relinquishment  is  not  deemed  to 
constitute  any  concession  as  to  the  date  of  priority  of  rights 
under  the  mining  claim  or  as  to  its  validity.  4/ 

A  waiver  or  relinquishment  of  rights  is  effective  only 
prior  to  the  issuance  of  a  patent.  5/ 


1/  30  U.S.C.  §  613(b)  (1964)  . 

2/  Hines  Gilbert  Gold  Mines  Co..,  65  I.D.  481  (1958); 
Mena  Min.  &  Exploration  Co.,  66  I.D.  228  (1959);  William  Kuhn, 
66  I.D.  268  (1959);  Paul  J.  Hinkey,  67  I.D.  288  (1960). 

3_/  Ted  R.  Wagner,  69  I.D.  186  (1962).  Cf.  Grace  M. 
Sparkes,  68  I.D.  90  (1961).  “ 

4/  30  U.S.C.  §  614  (1964)  . 

5/  Opinion  of  the  Solicitor,  65  I.D.  200  (1958). 
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(vii)  Hearing . 


“  a  Rifled  statement  is  filed,  a  time  and  place  is 
fixed  for  a  hearing  to  determine  the  validity  and  effective- 

^  ”ining  clai™wt's  asserted  right  or  interest 
which  is  contrary  to  or  in  conflict  with  the  limitations  and 
restrictions  specified  in  30  U.S.C.  §  612.  The  hearing  musj 
be  held  m  the  county,  in  which  the  lands  are  situate,  unless 
the  mining  claimant  agrees  otherwise.  1/  if  verified  state - 

“  S  are  4led  asserting  rights  to  an  aggregate  of  more  than 
twenty  mining  claims,  any  single  hearing  is  limited  to  a 
maximum  of  twenty  mining  claims  unless  the  parties  affected 
o  herwise  stipulate,  and  as  many  separate  hearings  must  be  set 
are  necessary  to  comply  with  this  requirement.  2/  Hearing 
procedures  follow  the  procedures  and  rules  of  practice 
applicable  to  contests  and  protests.  3/ 

The  decision  rendered  as  a  result  of  such  hearing  usually 
turns  on  whether  the  mineral  claimant  had  a  valid  discovery 
prior  to  July  23  1955.  4/  The  decision  is  rarely  in  favor 

of  the  mineral  claimant.  5/  Since  the  issue  is  not  whether 
a  discovery  has  been  made  at  all,  but  merely  whether  a  discovery 


1/ 

2/ 

2/ 


30  U.S.C.  §  613(c) 
30  U.S.C.  §  613(c) 
30  U.S.C.  §  613(c) 


(1964) ,  43  C.F.R. 
(1964) ;  43  C.F.R. 
(1964) ;  43  C.F.R. 


§  3513.1  (1968) . 
§  3513.2  (1968) . 
§  3513.3  (1968) . 


4/  United  States  v. 
States  v.  Ford  M.  Converse, 
v.  Independent  Quick  Silver 
States  v.  Henault  Min.  Co., 
Rankin,  73  I.D.  305  (1966). 


Payne,  68  I.D.  250  (1961);  United 

72  I.D.  141  (1965);  United  States 
Co.,  72  I.D.  367  (1965);  United 

73  I.D.  184  (1966);  Arthur  L. 


.  H  See  Parr,  Government  Initiated  Contests  Against 
riCoo;  Claims  '  -  Coiltinuing  Conflict.  1968  Utah  T-.Pow  ih? 
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was  made  prior  to  July  23,  1955,  1/  a  mining  claim  cannot  be 
declared  null  and  void  in  a  proceeding  under  30  U.S.C.  §  613.  2/ 
Of  course,  there  is  nothing  to  prevent  the  United  States  from 
contesting  a  claim  for  lack  of  discovery,  and  since  such  a  con¬ 
test  is  not  a  proceeding  brought  pursuant  to  30  U.S.C.  §  613, 
a  finding  of  no  valid  discovery  is  equivalent  to  a  finding 
that  the  claim  is  null  and  void.  3/ 

If  after  hearing,  a  final  decision  is  rendered  affirming 
the  validity  and  effectiveness  of  the  mining  claimant's  right 
or  interest  under  the  mining  claim,  no  subsequent  proceedings 
under  30  U.S.C.  §  613  will  have  any  force  or  effect  upon  the 
right  or  interest  so  affirmed.  4/  If,  after  hearing,  a  final 
decision  is  rendered  that  the  mining  claimant  has  no  right  or 
title  to  or  interest  in  or  under  his  mining  claim  which  he  may 
assert  contrary  to  or  in  conflict  with  the  limitations  and 
restrictions  specified  in  30  U.S.C.  §  612,  then  those 


1/  United  States  v.  Ford  M.  Converse,  72  I.D.  141 
(1965).  Compare  United  States  v.  Baranof  Exploration  6c 
Development  Co.,  72  I.D.  212  (1965).  In  United  States  v. 

Speckert,  75  I.D.  367  (1969)  it  was  held  that  the  mineral 
claimant  must  prove  not  only  that  he  had  a  valid  discovery 
prior  to  July  23,  1955,  but  also  that  his  discovery  has  con¬ 
tinuously  remained  valid  since  that  date. 

2/  Arthur  L.  Rankin,  73  I.D.  305  (1966).  But  see 
United  States  v.  Speckert,  75  I.D.  367  (1969). 

3/  United  States  v.  Bergdal,  74  I.D.  245  (1967).  This 
opinion  is  notable  for  disclosing  (1)  the  manner  in  which  the 
Forest  Service  attempted  to  use  the  threat  of  a  contest  to 
obtain  a  waiver  of  the  rights  asserted  by  the  mining  claimant, 
and  (2)  the  Deputy  Solicitor's  scarcely  concealed  distaste  at 
being  required  to  enforce  Forest  Service  policy  in  a  manner  in 
conflict  with  the  policy  followed  by  the  Secretary  of  the 
Interior  in  administering  mining  claims  on  the  public  domain. 

4/  30  U.S.C.  §  613(c)  (1964);  43  C.F.R.  §  3513, 4(a)  (1968). 
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limitations  and  restrictions  apply  to  the  mining  claim,  1/ 
but  only  prior  to  the  issuance  of  patent.  2/ 

Prior  to  hearing,  the  department  or  agency  requesting 
publication  and  the  person  filing  a  verified  statement  may 
stipulate  that  no  hearing  be  held  with  respect  to  rights 
asserted  under  the  verified  statement,  and  to  the  extent 
defined  by  the  stipulation,  the  rights  asserted  under  the 
verified  statement  are  deemed  to  be  unaffected  by  that  par 
ticular  published  notice.  3/ 


b.  Mineral  leases. 


The  rights  and  duties  of  mineral  lessees  with  respect 

to  surface  resources  are  specified  in  the  standard  lease 
form. 


A  potash  lease  grants  to  the  lessee  the  right  to  use 
any  deposit  of  silica,  limestone,  or  other  rock  situated 
on  the  leased  lands  as  may  be  utilized  in  the  processing  or 
refining  of  the  leased  deposits.  4/ 

It  is  the  duty  of  all  mineral  lessees  to  take  such 
reasonable  steps  as  may  be  needed  to  prevent  their  operations 
from  unnecessarily  damaging  any  forage  and  timber  growth  on 
the  leased  lands  or  polluting  water  and  (in  the  case  of 
sulphur  leases)  air.  5/ 


1/  43  C.F.R.  §  3513.4(b)  (1964). 

2/  Opinion  of  the  Solicitor,  64  I.D.  200  (1958). 

3/  30  U.S.C.  §  613(c)  (1964);  43  C.F.R.  §  3513.4(a)  (1968) 

4/  Form  3160-1,  §  1  (October,  1966)  (phosphate). 

5/  Form  3140-2,  §  5  (December,  1966)  (potash);  Form 

3150-2,  §  5  (October,  1966)  (sodium);  Form  3160-1  §  3(c) 

(October,  1966)  (phosphate);  Form  3180-2,  §  5  (October,  1967) 
(sulphur). 
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3. 


Access . 


a.  Mining  locations. 


(!)  Locator's  right  of  access  to  claim. 


The  locator  of  a  mining  claim  on  the  public  domain  is 
free  access  to  his  claim,  and  no  charge  may  be 
made  for  the  use  of  a  road  constructed  and  used  as  a  neces- 
sary  incident  to  the  maintenance  and  development  of  the  claim 
His  right  to  use  the  road  is  not  exclusive,  and  if  he  unneces 
sarily  causes  loss  or  injury  to  property  of  the  United  States 
he  is  liable  in  damages .  A  locator  who  wishes  to  use  a  road 
built  or  acquired  by  the  United  States  must  comply  with  the 
applicable  regulations.  1/ 


(2)  United  States'  right  to  cross  claim 
for  access  to  adjacent  land. 


Prior  to  the  enactment  of  the  Multiple  Surface  Use  Act 
^-955,  the  United  States  had  no  right  to  construct  a  road 
across  a  valid  unpatented  mining  claim.  2/  This  rule  was 
changed  by  section  4(b)  of  the  Act,  3/  which  provides: 


.  o  .  Any  such  mining  claim  shall  also  be 
subject,  prior  to  issuance  of  patent  therefor,  to 
the  right  of  the  United  States,  its  permittees, 
and  licensees,  to  use  so  much  of  the  surface 
thereof  as  may  be  necessary  for  access  to  adjacent 


1/  Opinion  of  the  Solicitor,  66  I.D.  361  (1959). 
2/  Opinion  of  the  Solicitor,  65  I.D.  200  (1958). 
3/  30  U.S.C.  §  612(b)  (1964) . 
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land:  Provided,  however.  That  any  use  of  the  surface 

of  any  such  mining  claim  oy  the  United  States,  its 
permittees  or  licensees,  shall  be  such  as  not  to 
endanger  or  materially  interfere  with  prospecting, 
mining  or  processing  operations  or  uses  reasonably 
incident  thereto  .  .  . 

The  right  of  way  reserved  by  this  section  is  effective  only 
prior  to  the  issuance  of  a  patent,  1/ 


b.  Mineral  leases. 


Section  3(a)  of  the  standard  lease  form  reserves  to  the 
United  States  — 

"The  right  to  permit  for  joint  or  several  use 
such  easements  or  rights-of-way,  including  easements 
in  tunnels,  upon,  through,  or  in  the  land  leased,  oc¬ 
cupied,  or  used  as  may  be  necessary  or  appropriate  to 
the  working  of  the  same  or  other  lands  containing  the 
deposits  described  in  the  act,  and  the  treatment  and 
shipment  of  the  products  thereof  by  or  under  authority 
of  the  Government,  its  lessees  or  permittees,  and  for 
other  public  purposes."  2/ 


4.  Land  reclamation. 


a.  Mineral  leases. 


The  current  mineral  lease  forms  require  the  lessee  — 


1/  See  Opinion  of  the  Solicitor,  65  I.D.  200  (1958) 


2/  Form  3140-2  (December,  1966) 
(October,  1966);  Form  3160-1  (October, 
Form  3180-2  (October,  1967)  (sulphur) . 


(potash) ;  Form  3150-2 
1966)  (phosphate) ; 
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"...  upon  any  partial  or  total  relinquishment 
or  cancellation  or  expiration  of  this  lease,  or  at 
any  other  time  prior  thereto  when  required  and  to  the 
extent  deemed  necessary  by  the  lessor,  to  fill  any 
sump  holes,  ditches,  and  other  excavations,  remove 
or  cover  all  debris,  and,  so  far  as  reasonably  pos¬ 
sible,  restore  the  surface  of  the  leased  land  and 
access  roads  to  their  former  condition,  including 
the  removal  of  structures  as  and  if  required.  The 
lessor  may  prescribe  the  steps  to  be  taken  and 
restoration  to  be  made,  with  respect  to  lands  of  the 
United  States  and  improvements  thereon.'1  1/ 

The  sulphur  lease  form,  dated  October,  1967,  extends  to  lands 
not  owned  by  the  United  States  the  right  of  the  United  States 
to  prescribe  the  steps  to  be.  taken  and  restoration  to  be 
made .  2/ 


b.  Materials  disposals. 


One  of  the  contract  forms  for  the  sale  of  mineral  material 
contains  the  following  provision: 

"The  Purchaser  agrees  to  conduct  his  removal 
operations  with  due  regard  to  spoil  bank  main¬ 
tenance,  road  maintenance  and  repair,  and  that, 
where  appropriate,  will  backfill,  recontour,  reseed 
and  revegetate;  dispose  of  dead  and  downed  timber, 
and  generally  keep  the  area  in  safe  and  sanitary 
condition.  The  Purchaser  agrees  to  avoid  disturbing 
watershed,  where  possible,  and  to  avoid  unnecessary 
disturbance  to  underground  aquifers .  Upon  cancel¬ 
lation  or  termination  of  this  lease,  Purchaser 
will  fence  or  fill  all  sump  holes,  ditches,  and 
other  excavations,  and  so  far  as  is  reasonably 


\J  Bureau  of  Land  Management  Instruction  Memo  No. 
67-299  (July  20,  1967). 


2/  Form  3180-2,  §  5  (October,  1967)  . 
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possible,  restore  the  surface  of  the  lands  to 
their  former  condition  or  to  a  productive  or 
other  condition  satisfactory  to  the  Authorized 
Officer."  1/ 


c .  Land  reclamation  regulations. 


On  January  18,  1969,  the  Secretary  of  the  Interior  pro¬ 
mulgated  regulations  entitled  "Surface  Exploration,  Mining 
and  Reclamation  of  Lands".  2/  The  regulations  implement  the 
Mineral  Leasing  Act  of  1920,  3/  the  Mineral  Leasing  Act  for 
Acquired  Lands  (1947),  4/  and  the  Materials  Disposal  Act  of 
1947,  5/  and  constitute  Part  23  of  Title  43  of  the  Code  of 
Federal  Regulations.  The  regulations  are  set  out  in  Ap¬ 
pendix  V. 

i 

The  regulations  state  that  the  policy  of  the  Department 
of  the  Interior  is  to  encourage  the  development  of  mineral 
resources  under  its  jurisdiction  where  mining  is  authorized, 
but  that  the  public  interest  requires,  with  respect  to  the 
exploration  for,  and  the  surface  mining  of,  such  minerals, 
that  adequate  measures  be  taken  to  avoid,  minimize,  or  cor¬ 
rect  damage  to  the  environment —land,  water,  and  air— and  to 
avoid,  minimize,  or  correct  hazards  to  the  public  health  and 
safety.  6/ 


\J  Form  3600-3,  §  16  (November,  1965). 

2/  34  Fed .Reg  *  852  (1969). 

3/  30  U.S.C.  §  181  et  seq.  (1964). 

4/  Id .  §  351  et  seq. 

5 /  Ld.  §  601  et  seq„ 

6/  43  C . F „ Ro  §  23.1,  34  Fed. Reg.  853  (1969). 
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The  regulations  provide  for  the  protection  and  con¬ 
servation  of  nonmineral  resources  during  operations  for  the 
discovery,  development,  surface  mining,  and  onsite  processing 
of  minerals  under  permits,  leases,  or  contracts  issued  pur¬ 
suant  to  (1)  the  Mineral  Leasing  Act  of  1920,  (2)  the  Mineral 
Leasing  Act  for  Acquired  Lands  (1947),  (3)  the  Materials 
Disposal  Act  of  1947,  and  (4)  the  statute  authorizing  ap¬ 
propriation  for  highway  purposes  of  lands,  owned  by  the  United 
States  (23  U.S.C.  §  317  (1964)).  1/ 

The  regulations  apply  only  to  leases,  permits,  and 
contracts  issued  subsequent  to  the  effective  date  of  the 
regulations .  2/  They  do  not  apply  to  the  exploration  for 
oil  and  gas  or  the  issuance  of  leases,  or  operations  there¬ 
under,  for  oil  and  gas  under  the  mineral  leasing  laws,  3/ 
nor  do  they  apply  to  community  pits  or  common  use  areas  under 
the  Materials  Disposal  Act,  4/  In  the  case  of  community  pits 
or  common  use  areas,  the  regulations  state  that  the  United 
States  will  assume  the  cost  of  reclamation,  and  that  there  is 
to  be  added  to  the  contract  price  a  reasonable  charge  to  "de¬ 
fer"  5/  the  cost  of  reclamation.  6/  Tribal  or  allotted  Indian 
lands  are  not  subject  to  the  provisions  of  the  regulations,  7/ 
but  similar  regulations  applicable  to  such  lands  were  published 
on  the  same  day.  8 /  Minerals  subject  to  the  mining  laws  are 


1/ 

Id. 

§ 

23, 

,  2(a)  , 

34 

Fed 

.Reg . 

853. 

2/ 

Id. 

§ 

23, 

•2(d), 

-  34 

Fed 

.Reg . 

853. 

3/ 

Id. 

§ 

23  < 

2(b), 

34 

Fed, 

.Reg . 

853. 

4/ 

Id. 

§ 

23, 

2(c), 

34 

Fed, 

.  Reg  „ 

853. 

5 j  Probably  should  read  "defray" . 

6/  Id . 

V  43  C .  F  .R  „  §  23 . 2(b) ,  34  Fed. Reg.  853  (1969). 
8/  25  C.F.R,,  Part  177,  34  Fed. Reg.  813  (1969). 
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not  covered  by  the  regulations.  1 / 

Under  the  regulations,  no  person  may,  in  any  manner  or 
by  any  means  which  would  cause  the  surface  to  be  disturbed, 
explore,  test,  or  prospect  for  minerals  (other  than  oil  and 
gas)  subject  to  disposition  under  the  mineral  leasing  laws 
or  the  Materials  Disposal  Act  without  first  filing  an  appli¬ 
cation  for,  and  obtaining,  a  permit,  lease,  or  contract 
authorizing  such  exploring,  testing,  or  prospecting.  2/  In 
connection  with  the  application  the  District  Manager  must 
make  a  technical  examination  of  the  prospective  effects  of 
the  proposed  exploration  or  surface  mining  operations  upon 
the  environment,  taking  into  consideration  the  need  for  the 
preservation  and  protection  of  other  resources,  including 

(1)  recreational,  scenic,  historic,  and  ecological  values, 

(2)  control  of  erosion,  flooding,  and  pollution  of  water,’ 

(3)  isolation  of  toxic  materials,  (4)  prevention  of  air 
pollution,  (5)  reclamation  by  revegetation,  replacement 

of  soil,  or  by  other  means,  of  lands  affected  by  the  explo¬ 
ration  or  mining  operations,  (6)  protection  of  fish  and 
wildlife  and  their  habitat,  and  (7)  prevention  of  hazards 
to  public  health  and  safety.  3 J  Based  upon  the  technical 
examination,  the  District  Manager  must  formulate  the  general 
requirements  which  the  applicant  must  meet  for  the  explora¬ 
tion  or  mining  operations  and  for  the  reclamation  of  lands 
or  waters  affected  by  exploration  or  mining  operations.  4/ 

If  an  application  or  offer  is  made  under  the  mineral  leasing 
laws,  the  Regional  Mining  Supervisor  of  the  Geological  Survey 
must  participate  in  the  technical  examination  and  formulation 
of  the  general  requirements „  If  the  lands  covered  by  an 
application  or  offer  are  under  the  jurisdiction  of  a  bureau 
in  the  Department  of  the  Interior  other  than  the  Bureau  of 
Land  Management,  the  District  Manager  must  consult  repre¬ 
sentatives  of  the  bureau  administering  the  land.  If  the 


1/ 

Id. 

§ 

23 

2(b), 

34 

Fed. Reg,  853 

2/ 

Id. 

§ 

23 

,4 ,  34 

Fed o Reg.  854. 

3/ 

Id. 

§ 

23. 

5(a)(1)  , 

34  Fed. Reg. 

4/ 

Id. 

§ 

23  < 

5(b), 

34 

Fed, Reg.  854 
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lands  are  under  the  jurisdiction  of  an  agency  other  than  the 
Department  of  the  Interior  and  that  agency  makes  a  technical 
examination  as  provided  in  the  regulations,  then  the  District 
Manager  and  Regional  Mining  Supervisor  are  authorized  to  par¬ 
ticipate  in  that  examination.  1/ 

Under  certain  circumstances  the  District  Manager  may 
prohibit  or  otherwise  restrict  operations  in  any  area  where 
it  has  been  shown  by  previous  experience  under  similar  con¬ 
ditions  that  operations  cannot  feasibly  be  conducted  by  any 
known  methods  or  measures  which  would  avoid  (1)  rock  or 
landslides  which  would  be  a  hazard  to  human  lives  or  endanger 
or  destroy  private  or  public  property,  (2)  substantial  de¬ 
position  of  sediment  and  silt  into  streams,  lakes,  or  reser¬ 
voirs,  (3)  a  lowering  of  water  quality  below  standards  ex- 
tablished  by  the  appropriate  state  water  pollution  control 
agency,  or  by  the  Secretary  of  the  Interior,  (4)  a  lowering 
of  the  quality  of  waters  whose  quality  exceeds  that  required 
by  the  established  standards,  unless  and  until  it  has  been 
affirmatively  demostrated  to  the  state  water  pollution 
control  agency  and  to  the  Department  of  the  Interior  that 
such  lowering  of  quality  is  necessary  to  economic  and  social 
development  and  will  not  preclude  any  assigned  uses  made  of 
such  waters;  or  (5)  the  destruction  of  key  wildlife  habitat 
or  important  scenic,  historial,  or  other  natural  or  cultural 
features.  2/ 

If  there  is  a  likelihood  that  ’’there  will  be  a  lowering 
of  water  quality  as  described  in  paragraphs  (d)(3)  and  (4)  of 
this  section  caused  by  the  operation”,  3/  no  lease  or  permit 
may  be  issued  or  contract  made  until  after  consultation  with 
the  Federal  Water  Pollution  Control  Administration  and  a  find¬ 
ing  by  the  Administration  that  the  proposed  operation  would 


1/  Id/  §  23.5(c),  34  Fed. Reg.  854. 

2/  Id.  §  23.5(d),  34  Fed. Reg.  854. 

3/  The  quoted  words  are  a  change  from  the  proposed  reg¬ 
ulation,  which  reads  "water  pollution  will  be  caused  by  the 
operation”.  33  Fed. Reg,  16123  (1968). 
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not  be  in  violation  of  the  Federal  Water  Pollution  Control 
Act  as  amended,  or  Executive  Order  No .  11288 .  1/ 

Each  notice  of  a  proposed  appropriation  of  a  material 
site  filed  by  the  De^rtment  of  Transportation  2/  must  be 
transmitted  to  the  District  Manager,  who  must  make  a  technical 
examination  and  formulate  the  requirements  which  the  State 
Highway  Department  or  its  nominee  would  be  required  to  meet. 

If  the  land  is  under  the  jurisdiction  of  a  bureau  of  the 
Department  of  the  Interior  other  than  the  Bureau  of  Land 
Management,  the  District  Manager  must  consult  with  that  bureau. 

If  the  District  Manager  determines,  or,  in  an  instance  in 
which  the  land  is  administered  by  another  bureau,  a  repre¬ 
sentative  of  that  bureau  determines,  that  the  proposed  appro¬ 
priation  is  contrary  to  the  public  interest  or  is  inconsistent 
with  the  purposes  for  which  such  land  or  materials  are  re¬ 
served,  the  matter  must  be  submitted  to  the  Secretary  of  the 
Interior  for  his  decision.  3/ 

An  application  or  offer  for  a  permit,  lease,  or  contract 
may  be  denied  if  the  applicant  or  offeror  has  forfeited  a 
required  bond  because  of  failure  to  comply  with  a  mining  plan, 
provided  the  land  has  not,  subsequent  to  the  forfeiture  of 
bond,  been  reclaimed  without  cost  to  the  Federal  Government.  4/ 

Before  commencing  any  surface  disturbing  operations  to 
explore,  test,  or  prospect  for  minerals  under  the  mineral  leasing 
acts  or  the  Materials  Disposal  Act,  the  holder  of  the  permit, 
lease,  or  contract  must  file  a  plan  for  the  proposed  exploration 
operations  with  the  Regional  Mining  Supervisor  if  the  operations 
are  under  the  leasing  acts,  and  with  the  District  Manager  if 
the  operations  are  under  the  Materials  Disposal  Act.  5/ 


1/  43  C.F.R,  §  23.5(e) ,  34  Fed. Reg.  854  (1969). 

2/  See  23  U  S.C.  §  317  (1964). 

3/  43  C.F.R.  §  23.5(f),  34  Fed.  Reg.  854  (1969). 

4/  Id.  §  23.6,  34  Fed .Reg „  854. 

5/  Id.  §  23.7,  34  Fed .Reg.  854. 


1016 


Similarly,  before  any  surface  mining  operations  may  be 
commenced  under  any  permit,  lease  or  contract,  the  per¬ 
mittee,  lessee,  or  contractor  must  file  a  mining  plan  and 
obtain  approval  of  the  plan.  The  mining  plan  must  be  filed 
with  the  Regional  Mining  Supervisor  if  a  permit  or  lease  is 
involved,  and  with  the  District  Manager  if  a  contract  under 
the  Materials  Disposal  Act  is  involved,  1/  Depending  on 
the  size  and  nature  of  the  operation  and  the  requirements 
established,  based  on  the  technical  examination  previously 
made,  the  Regional  Mining  Supervisor  or  District  Manager 
may  require  that  the  mining  plan  submitted  by  the  operator 
include  any  or  all  of  the  following:  (1)  a  description  of 
the  location  and  area  to  be  affected  by  the  operations,  (2) 
two  copies  of  a  suitable  map,  or  aerial  photograph  showing 
the  topography,  the  area  covered  by  the  permit,  lease,  or 
contract,  the  name  and  location  of  major  topographic  and 
cultural  features,  and  the  drainage  plan  away  from  the  area 
to  be  affected,  (3)  a  statement  of  the  proposed  methods  of 
operating,  including  a  description  of  roads  or  vehicular 
trails,  and  the  size  and  location  of  structures  and  facilities 
to  be  built,  (4)  an  estimate  of  the  quantity  of  water  to  be 
used  and  pollutants  that  are  expected  to  enter  any  receiving 
waters,  (5)  a  design  for  the  necessary  impoundment,  treatment, 
or  control  of  run  off  water  and  drainage  from  workings,  (6) 
a  description  of  the  measures  to  be  taken  to  prevent  or  con¬ 
trol  fires,  soil  erosion,  pollution  of  surface  and  ground 
water,  damage  to  fish  and  wildlife,  and  hazards  to  public 
health  and  safety,  and  (7)  a  statement  of  the  proposed  manner 
and  time  of  performance  of  work  to  reclaim  areas  that  may  be 
disturbed,,  2 J  In  those  instances  in  which  the  permit,  lease 
or  contract  requires  revegetation  of  a  mined  area,  the  plan 
must  show  (1)  the  proposed  methods  of  preparation  and 
ferti-lizrng  the  soil  prior  to  replanting,  (2)  the  types  and 
mixtures  of  shrubs,  trees,  tree  seedlings,  grasses,  or  legumes 
to  be  planted,  (3)  the  types  and  methods  of  planting,  3/  and 
(4)  proposed  methods  and  the  timing  of  grading  and  backfilling 


1/ 

Id. 

§ 

23 

-8(9)  , 

34 

Fed .Reg „ 

855. 

2/ 

Id. 

§ 

23 

8(b)  , 

34 

Fed  Reg . 

855. 

3/ 

Id. 

§ 

23. 

8(c), 

34 

Red. Reg. 

855. 
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of  areas,  if  required  by  the  permit,  lease  or  contract.  1/ 

The  holder  of  the  permit,  lease,  or  contract  must  comply"~with 
the  provisions  of  the  approved  mining  plan.  2/  A  mining 
plan  may  be  changed  by  mutual  consent  to  adjust  to  changed 
conditions  or  to  correct  an  oversight.  3/  If  circumstances 
warrant,  or  if  the  development  of  a  mining  plan  for  an  entire 
operation  is  dependent  upon  unknown  factors,  a  partial  plan 
may  be  approved  and  supplemented  from  time  to  time.  4/ 

Upon  approval  of  an  exploration  or  mining  plan,  the 
holder  of  the  permit,  lease,  or  contract  must  file  a  suitable 
performance  bond  of  not  less  than  $2,000.00.  5/ 

The  holder  of  a  permit  or  lease  under  the  mineral  leasing 
laws  must  file  periodic  reports  with  the  Regional  Mining 
Supervisor,  and  the  holder  of  a  permit  or  contract  under  the 
Materials  Disposal  Act  must  file  such  reports  with  the  District 
Manager.  6/  An  operations  report  is  due  within  30  days  after 
the  end  of  each  calendar  year.  7/  A  grading  and  backfilling 
report  is  due  after  such  work  is  completed.  8/  A  planting 
report  is  required  whenever  planting  is  required  by  a  plan.  9/ 

A  report  of  cessation  or  abandonment  of  operations  is  due 


1/ 

2/ 

3/ 

4/ 

5/ 

6/ 

1J 

8/ 

9/ 


Id. 

§ 

23 

•8(d), 

34 

Fed. 

Reg. 

855 

Id. 

§ 

23 

•8(e), 

34 

Fed. 

Reg. 

855. 

Id. 

§ 

23 

8(f), 

34 

Fed. 

Reg. 

855. 

Id. 

§ 

23 

8(g), 

34 

Fed. 

Reg. 

855. 

Id. 

§ 

23, 

9,  34 

Fed 

.Reg 

.  855 

• 

Id. 

§ 

23. 

10(a)(1), 

34 

Fed .Reg . 

Id. 

§ 

23. 

10(b), 

34 

Fed 

.Reg . 

856 

Id. 

§ 

23. 

10(c), 

34 

Fed 

.Reg. 

856 

Id. 

§ 

23. 

10(d), 

34 

Fed 

.Reg  „ 

856 
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not  less  than  30  days  prior  to  such  cessation  or  abandon¬ 
ment.  1/  The  informatipn  to  be  included  in  each  of  these 
reports  is  set  forth  in  the  regulations,  and  provisions  are 
made  for  inspection  and.,  if  indicated,  the  release  of  a 
portion  of  the  performance  bond.  2/ 

If  an  inspection  discloses  that  the  holder  of  the  permit, 
lease,  or  contract  has  failed  to  comply  with  the  plan  or  with 
the  applicable  regulations,  a  notice  of  noncompliance  must 
be  served  by  certified  or  registered  mail,  3/  specifying  in 
what  respects  there  had  been  noncompliance,  what  action 
must  be  taken  to  correct  the  noncompliance,  and  the  time 
limits  within  which  such  action  must  be  taken.  4/  Failure 
of  the  holder  of  the  permit,  lease,  or  contract  to  take  action 
in  accordance  with  notice  of  noncompliance  is  grounds  for 
suspension  of  the  operations  of  the  holder,  or  for  initiation 
of  action  for  cancellation  of  the  permit,  lease,  or  contract, 
and  for  forfeiture  of  the  performance  bond.  5/ 

An  applicant,  permittee,  lessee,  or  contractor  aggrieved 
by  a  decision  or  order  of  the  Regional  Mining  Supervisor  or 
District  Manager  may  appeal  such  decision  or  order.  6 J 


1/  Id.  §  23.10(e)(1),  34  Fed. Reg.  856. 


2/ 

Id. 

§ 

23 

.10,  34 

3/ 

Id. 

§ 

23. 

11(c), 

4/ 

Id. 

§ 

23. 

11(d)  , 

5/ 

Id. 

§ 

23. 

11(e), 

6/ 

Id. 

§ 

23. 

.12,  34 

Fed. Reg.  855. 

34  Fed. Reg.  856. 
34  Fed. Reg.  856. 
34  Fed. Reg.  856. 
Fed .Reg.  856. 
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B. 


Laws  and  policies  applicable  to  particular  classes 
of  federal  lands . 


1 •  Water  holes  and  stock  driveways. 


Mineral  locations  or  entries  on  lands  withdrawn  as 
Public  Water  Reserves  are  subject  to  the  right  of  public 
use  for  watering  purposes.  1/ 

Construction,  development,  or  dumping  is  prohibited  on 
any  mining  claim  in  the  Death  Valley  National  Monument  which 
is  "within  the  smallest  legal  subdivision  of  the  public  land 
surveys  containing  a  spring  or  water  hole,  or  within  one 
quarter  of  a  mile  thereof  on  unsurveyed  public  land" .  2/ 

Mining  claims  located  in  stock  driveways  are  subject  to 
such  rules,  regulations,  and  restrictions  as  may  be  prescribed 
by  the  Secretary  of  the  Interior".  3/  Pursuant  to  this 
authority,  the  Secretary  has  established  regulations  governing 
mining  claims  located  in  stock  driveways.  4/ 


2.  National  Forests. 


A  regulation  promulgated  in  1936  provides: 

"Whenever  the  Secretary  of  Agriculture  shall 
determine  that  the  use  of  any  portion  of  the  surface 
of  the  land  included  in  a  mining  location  within  a 
national  forest  is  required  for  the  administration, 


1/ 

43 

U.S.C. 

2/ 

36 

C.F.R. 

u 

43 

U.S.C. 

4/ 

43 

C.F.R. 

§  300  (1964) . 

§  7.26(a)(5)  (1968)  . 
§  300  (1964). 

§  3400.3  (1968)  . 
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protection,  or  improvement  of  the  national  forest, 
and  may  be  so  used  without  interfering  with  the 
development  of  the  mineral  resources  of  such  claim, 
such  lands  shall,  prior  to  the  allowance  of  mineral 
entry,  be  subject  to  use  by  the  United  States,  or 
its  permittees,  for  the  purposes  named."  1/ 

This  regulation  appears  to  be  a  rather  informal  attempt  at 
the  exercise  of  the  power  of  eminent  domain,  but  as  it  con¬ 
tains  no  provision  for  the  payment  of  just  compensation, 
it  is  of  doubtful  validity. 

The  right  of  access  to  national  forest  lands  for  the 
purpose  of  prospecting,  locating,  and  developing  the  mineral 
resources  is  reserved  by  Section  1  of  the  Act  of  June  4, 

1897.  2/ 

In  a  number  of  national  forests,  the  rights  of  a  mining 
locator  are  subject  to  special  statutory  provisions.  Typical 
is  the  following  statute  pertaining  to  Prescott  National 
Forest : 


"On  and  after  January  19,  1933,  mining  locations 
made  under  the  United  States  mining  laws  upon  lands 
within  the  municipal  watershed  of  the  city  of  Prescott, 
within  the  Prescott  National  Forest  in  the  State  of 
Arizona  .  .  ,  shall  confer  on  the  locator  the  right 
to  occupy  and  use  so  much  of  the  surface  of  the  land 
covered  by  the  location  as  may  be  reasonably  neces¬ 
sary  to  carry  on  prospecting  and  mining,  including 
the  taking  of  mineral  deposits  and  timber  required 
by  or  in  the  mining  operations,  and  no  permit  shall 
be  required  or  charge  made  for  such  use  or  occupancy: 
Provided,  however.  That  the  cutting  and  removal  of 
timber,  except  where  clearing  is  necessary  in  con¬ 
nection  with  mining  operations  or  to  provide  space 
for  buildings  or  structures  used  in  connection  with 


1/  36  C.F.R.  §  251.12  (1968) . 

2/  16  U.S.C.  §  478  (1964) . 
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X 

mining  operations,  shall  be  conducted  in 
accord.mce  with  the  rules  for  timber  cutting 
on  adjoining  national -forest  land,  and  no  use 
of  the  surface  of  the  claim  or  the  resources 
therefrom  not  reasonably  required  for  carrying 
on  mining  and  prospecting  shall  be  allowed  except 
under  the  national  forest  rules  and  regulations, 
nor  shall  the  locator  prevent  or  obstruct  other 
occupancy  of  the  surface  or  use  of  surface  re¬ 
sources  under  authority  of  national  forest  regu¬ 
lations,  or  permits  issued  thereunder,  if  such 
occupancy  or  use  is  not  in  conflict  with  mineral 
development . 

"On  and  after  January  19,  1933,  all  patents 
issued  under  the  United  States  mining  laws  affecting 
lands  within  the  municipal  watershed  of  the  city 
of  Prescott,  within  the  Prescott  National  Forest, 
in  the  State,  of  Arizona,  shall  convey  title  to 
the  mineral  deposits  within  the  claim,  together 
with  the  right  to  cut  and  remove  so  much  of  the 
mature  timber  therefrom  as  may  be  needed  in  ex¬ 
tracting  and  removing  the  mineral  deposits,  if 
the  timber  is  cut  under  sound  principles  of  forest 
management  as  defined  by  the  national -forest  rules 
and  regulations,  but  each  patent  shall  reserve  to 
the  United  States  all  title  in  or  to  the  surface 
of  the  lands  and  products  thereof,  and  no  use 
of  the  surface  of  the  claim  or  the  resources  there¬ 
from  not  reasonably  required  for  carrying  on  mining 
or  prospecting  shall  be  allowed  except  under  the 
rules  and  regulations  of  the  Department  of  Agricul¬ 
ture."  1/ 

Substantially  similar  statutes  apply  to  all  or  portions  of 

Mount  Hood  National  Forest,  2/  Wasatch  National  Forest,  3/ 


V  16  U.S.C.  §  482a  (1964) . 

2/  Id.  §§  482  b-c. 

3/  Act  of  May  26,  1934,  ch.  356,  48  Stat.  808. 
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Lincoln  National  Forest,  1/  Coronado  National  Forest,  2/ 
Coconino  National  Forest,  3/  Santa  Fe  National  Forest,  4_/ 
and  Kaibab  National  Forest.  5/ 


3 .  National  Parks  and  Monuments . 


a.  Olympic  National  Park. 


The  Act  by  which  Olympic  National  Park  was  created  in 
1938  provided  that  certain  mineral  deposits,  "exclusive  of 
the  land  containing  them",  should  remain  subject  to  location, 
entry,  and  patent  for  a  period  of  5  years  from  the  date  of 
approval  of  the  Act,  "with  rights  of  occupation  and  use  of 
so  much  of  the  surface  of  the  land  as  may  be  required  for 
all  purposes  reasonably  incident  to  the  mining  or  removal 
of  the  minerals  and  under  such  general  regulations  as  may 
be  prescribed  by  the  Secretary  of  the  Interior."  6/  Pur¬ 
suant  to  this  authority,  the  Secretary  has  established 
regulations  governing  the  surface  use  of  mining  claims  located 
within  the  Park,  7/  the  cutting  of  timber  and  use  of  hot 
springs  or  mineral  springs,  8/  and  the  construction  of  road 


1/ 

16  U.S.C.  §§  482  e-f  (1964)  . 

2/ 

Id.  §  482h  et  seq . 

3/ 

Id ■  §  482n  et  seq. 

4/ 

Id.  §  482 j -  1 . 

5/ 

Id .  §  482o-p. 

6/ 

Act  of  June  29,  1938,  16  U.S.C. 

§  252  (1964) 

7/ 

43  C.F.R.  §§  3632.4  and  3632.5 

(1968)  . 

8/ 

Id.  §§  3632.2  and  3632.4. 
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and  vehicle  trails.  1 / 

A  patent  to  a  claim  located  pursuant  to  the  Act  carries 
title  to  minerals  only.  2] 


b •  Mount  McKinley  National  Park. 


Mount  McKinley  National  Park  is  open  to  location.  3/ 

The  Secretary  of  the  Interior  is  authorized  to  prescribe 
regulations  "for  the  surface  use  of  any  mineral  land  location 
within  the  boundaries  of  the  Park."  4/  Pursuant  to  this 
authority,  the  Secretary  has  established  the  following 
regulation  governing  the  surface  use  of  mining  claims: 

"The  surface  use  of  mining  claims  shall  be 
restricted  to  purposes  of  mineral  exploration  and 
development  unless  other  uses  of  the  surface  are 
authorized,  in  writing,  by  the  Regional  Director.”  5/ 

Since  the  Regional  Director  is  not  authorized  to  permit  use 
of  a  mining  claim  for  non -mining  purposes,  the  "other  uses" 
referred  to  in  the  regulation  must  necessarily  be  other 
mining  purposes,  such  as  the  extraction  of  minerals  and  the 
treatment  of  ores  and  other  mineral  products.  6/  The 


1/  Id.  §  3632 „ 3 

2/  16  U.S.C.  §  252  (1964);  43  C.F.R.  §  3632.6  (1968). 

3/  16  U.S.C.  §  350  (1964) . 

4/  Id.  §  350a. 

5/  36  C.F.R.  §  7.44(b)(1)  (1968). 

i 

6/  Compare  43  C.F.R.  §  3636.1(d)  (1968)  (Glacier  Bay 
National  Monument) . 
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Secretary  has  also  established  regulations  governing  the 
cutting  of  timber  1/  and  the  construction  of  roads  and  vehicle 
trails.  2/ 


c .  Death  Valley  National  Monument. 


The  mining  laws  were  extended  to  Death  Valley  National 
Monument  by  the  Act  of  June  13,  1933,  3/  which  makes  such 
laws  subject  to—  . 

M •  •  •  the  surface  use  of  locations,  entries, 
or  patents  under  general  regulations  to  be  pre¬ 
scribed  by  the  Secretary  of  the  Interior." 

Pursuant  to  this  authority,  the  Secretary  has  established 
regulations  governing  the  surface  use  of  mining  claims 
located  within  the  Monument  and  the  construction  of  roads 
and  vehicle  trails.  4/ 

The  Secretary  also  requires  that  copies  of  all  mining 
locations  filed  in  the  Office  of  the  County  Recorder  be 
furnished  to  the  Office  of  the  Superintendent,  Death  Valley 
National  Monument,  by  the  person  filing  the  mining  location.  5/ 

These  regulations,  like  those  established  for  Mount 
McKinley  National  Park,  permit  exploration  and  development 
only.  Extraction  of  the  minerals  may  be  made  only  upon 
written  permission  of  an  officer  or  employee  of  the  National 
Park  Service,  and  then  only  on  such  conditions  and  for  such 


1/  36  C.F.R.  §  7 , 44(b) (3)  (1968). 

2/  Id.  §  744(b)(2). 

3/  16  U.S.C.  §  447  (1964)  . 

4/  36  C.F.R.  §  7..26(a)  (1968). 

5/  Id.  §  7.26(d) . 
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period  as  may  be  prescribed  when  the  permission  is  granted. 

Thi  £ef“latlons  thus  appear  to  go  beyond  the  authority  on 
which  they  are  based,  which  relates  only  to  "the  surface  use" 
of  mining  claims. 


Glacier  Bay  National  Monument . 


Glacier  Bay  National  Monument  was  established  by 
Presidential  Proclamation  No.  1733,  February  26  1925 
The  Act  of  June  22,  1936,  ch.700  2/  provides:  ’ 


1/ 


"That  in  the  area  within  the  Glacier  Bay 
National  Monument  in  Alaska,  or  as  it  may  here¬ 
after  be  extended,  all  mineral  deposits  of  the 
classes  and  kinds  now  subject  to  location,  entry 
and  patent  under  the  mining  laws  of  the  United 
States  shall  be,  exclusive  of  the  land  containing 
them,  subject  to  disposal  under  such  laws,  with 
right  of  occupation  and  use  of  so  much  of  the 
surface  of  the  land  as  may  be  required  for  all 
purposes  reasonably  incident  to  the  mining  or 
removal  of  the  minerals  and  under  such  general 
regulations  as  may  be  prescribed  by  the  Secre¬ 
tary  of  the  Interior . " 


^^iP^SUant  CO  t^liS  authority»  the  Secretary  has  established 
w-rtln t^s  soverntng  the  surface  use  of  mining  claims  located 
l thin  the  Monument,  3/  the  cutting  of  timber,  4/  and  con¬ 
struction  of  roads  and  vehicle  trails.  5/ 


1/  43  Stat.  1988. 

1/  49  Stat.  1817. 

1/  43  C.F.R.  §  3636.1  (1968). 

4/  Id.  §  3636.1(b) . 

5/  Id.  §  3636.1(c)  . 
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A  patent  to  a  claim  located  in  the  Glacier  Bay  National 
Monument  carries  title  to  the  minerals  only,  1/ 


e .  Organ  Pipe  Cactus  National  Monument , 


The  Organ  Pipe  Cactus  National  Monument  was  established 
by  Presidential  Proclamation  No .  2232,  April  13,  1937.  The 
Act  of  October  27,  1941  2/  provides: 

"Within  the  Organ  Pipe  Cactus  National  Monu¬ 
ment  in  Arizona  all  mineral  deposits  of  the  classes 
and  kinds  now  subject  to  location,  entry,  and  patent 
under  the  mining  laws  of  the  United  States  shall  be, 
exclusive  of  the  land  containing  them,  subject  to 
disposal  under  such  laws,  with  right  of  occupation 
and  use  of  so  much  of  the  surface  of  the  land  as 
may  be  required  for  all  purposes  reasonably  incident 
to  the  mining  or  removal  of  the  minerals  and  under 
such  general  regulations  as  may  be  prescribed  by 
the  Secretary  of  the  Interior." 

Pursuant  to  this  authority,  the  Secretary  has  established 
regulations  governing  the  surface  use  of  mining  claims  located 
within  the  Monument  ,  .3/  the  destruction  of  vegetation,  4 _/ 
and  the  construction  of  roads  and  vehicle  trails.  5/ 


4 .  Power  sites  , 

The  Mining  Claims  Rights  Restoration  Act  of  1955,  which 

1/  43  C.F  R.  §  3636 „ 1(h)  (1968). 

2/  16  U.S.C,  §  450z  (1964) , 

3/  43  C.F.R.  $§  3633.2  and  3633.3  (1968). 

4/  Id.  §  3633  4 . 

5/  Id.  §  3633  6. 


1027 


opened  to  location  lands  withdrawn  or  reserved  for  power 
development  or  power  sites,  provided  that  Mall  power  rights 
to  such  lands  shall  be  retained  by  the  United  States".  1/ 

Under  this  provision,  every  patent  issued  for  a  mining  location 
on  such  lands  must  contain  a  reservation  to  the  United  States, 
its  permittees  or  licensees,  of  the  right  to  enter  upon, 
occupy,  and  use,  any  part  of  the  lands  for  power  purposes 
without  any  claim  or  right  to  compensation  accruing  to  the 
locator  or  his  successor  in  interest.  2/ 

The  development  and  utilization  of  mineral  resources  or 
power  sites  are  at  the  financial  risk  of  the  persons  undertaking 
such  work.  3/  The  United  States,  its  permittees  and  licensees, 
are  not  responsible  or  liable  for  any  damage,  destruction, 
or  loss  of  any  mining  claim,  mill  site,  facility  installed 
or  erected,  income,  or  other  property  or  investments  resulting 
from  the  actual  use  of  such  lands  or  portions  thereof  for 
power  development  by  or  under  the  authority  of  the  United 
States,  except  where  such  damage,  destruction,  or  loss  results 
from  the  negligence  of  the  United  States,  its  permittees  or 
licensees,  4 J  and  a  provision  to  this  effect  must  be  inserted 
in  every  patent  issued  for  a  mining  claim  on  such  lands.  5/ 

A  placer  mining  claimant  may  be  required  to  restore  the 
surface  of  the  claim  to  the  condition  in  which  it  was  immed¬ 
iately  prior  to  his  mining  operations,  6/  and  to  furnish  a  bond 
or  deposit  to  be  used  for  the  purpose  of  restoring  the  surface 


1/ 

30 

U.S.C. 

2/ 

43 

C.F.R. 

3/ 

30 

U.S.C. 

4/ 

Id, 

i 

5/ 

43 

C.F.R. 

6/ 

30 

U.S.C. 

§  621(a)  (1964)  . 

§  3531.1(a)(1)  (1968)  . 
§  622  (1964) . 

§  3531.1(a)(1)  (1968)  . 
§  621(b)  (1964)  . 
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if  he  fails  to  do  so.  1 J 

Mining  claims,  mill  sites,  and  mineral  rights  located 
under  the  terms  of  the  Act  or  situated  on  lands  withdrawn 
or  reserved  for  power  development  or  power  sites  may  be  used 
only  for  the  mining,  development,  benef iciation ,  removal,  and 
utilization  of  the  mineral  resources  of  such  lands  under 
applicable  federal  statutes,  and  no  facility  may  be  erected 
or  activity  conducted  on  such  lands  for  other  purposes,  2/ 
Consistent  use  of  the  land  for  purposes  other  than  those 
specified  in  the  statute  may  be  considered  a  trespass.  3/ 


5 .  Revested  Oregon  and  California  Railroad 
lands  and  reconveyed  Coos  Bay  Wagon  Road 
grant  lands. 


The  Act  of  August  8,  1937,  ch„  876  4/  provided  that  those 
portions  of  the  revested  Oregon  and  California  Railroad  lands 
and  the  reconveyed  Coos  Bay  Wagon  Road  grant  lands  thereto¬ 
fore  or  thereafter  classified  as  timber lands ,  and  power  site 
lands  valuable  for  timber,  should  be  managed  for  permanent 
forest  production a  This  Act  had  the  effect  of  closing  to 
mineral  entry  those  lands  classified  as  timberlands  and  power 
lands  valuable  for  timber.  5/  These  lands,  except 
power  sites,  were  re-opened  to  location  by  the  Act  of  April  8, 
1948,  ch„  179,  6/  which  also  provided  for  the  validation  of 
claims  located  on  and  after  August  28,  1937 .  The  1948  Act 
further  provided: 


1/ 

Id.;  43  C.F.R.  §§  3533.1  and  3533.2 

(1968) . 

2/ 

30  U.S.C.  §  625  (1964) 

3/ 

United  States  v.  Cohen,  70  I.D..  178 

(1963) . 

4/ 

50  Stat.  874 

5/ 

Instructions,  57  I.D.  365  (1941). 

6/ 

62  Stat.  162 
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.  .  .  That  any  person  who  under  such  laws  has 
entered  since  August  28,  1937,  or  shall  hereafter 
enter,  any  of  said  lands,  shall  not  acquire  title, 
possessory  or  otherwise,  to  the  timber,  now  or  here¬ 
after  growing  thereon,  which  timber  may  be  managed 
and  disposed  of  as  is  or  may  be  provided  by  law, 
except  that  such  person  shall  have  the  right  to  use 
so  much  of  the  timber  thereon  as  may  be  necessary  in 
the  development  and  operation  of  his  mine  until  such 
time  as  such  timber  is  disposed  of  by  the  United 
States  .  .  .  .** 

The  Secretary  has  provided  by  regulation  that  if  the 
mineral  claimant  wishes  to  cut  and  use  timber  on  his  claim 
for  use  in  the  development  and  operation  of  his  mine,  he 
must  file  a  written  application  with  the  District  Forester 
for  permission  to  do  so,  setting  forth  the  estimated  quantity 
and  kind  of  timber  desired  and  the  use  to  which  it  will  be 
put,  and  that  the  mineral  claimant  is  forbidden  to  cut  any 
timber  prior  to  the  approval  of  the  application.  1/ 

Lands  administered  by  the  Secretary  of  Agriculture 
pursuant  to  the  Act  of  June  24,  1954  2/  are  subject  to  the 
limitations  and  reservations  of  the  1948  act.  3/ 


6.  Norbeck  Wildlife  Preserve. 


The  Act  of  June  5,  1920,  4/  authorized  the  establishment 
of  the  Custer  State  Park  Game  Sanctuary  in  South  Dakota.  5/ 


1/  43  C.F.R.  §  3631.4  (1968) . 

2/  43  U.S.C.  §  1181g  et  seq .  (1964). 

3/  Opinion  of  the  Solicitor,  M-36623  (Aug.  14,  1961). 
4/  16  U.S.C.  §  675  (1964). 

5/  The  name  was  changed  to  "Norbeck  Wildlife  Preserve" 
in  1949.  Act  of  Oct.  6,  1949,  ch.  620,  §  1,  63  Stat.  708. 
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Section  1  of  the  Act  of  June  24,  1948,  1/  permits  the 
location  of  mining  claims  within  the  Preserve,  and  further 
provides : 


" .  .  .A  locator  shall  have  the  right  to 
occupy  and  use  so  much  of  the  surface  of  the  land 
covered  by  the  location  as  may  be  reasonably 
necessary  to  carry  on  prospecting  and  mining, 
including  the  taking  of  mineral  deposits  and 
timber  required  by  or  in  the  mining  operations, 
and  no  permit  shall  be  required  or  charge  made 
for  such  use  or  occupancy  .  .  .  .  Provided 
further ,  That  the  cutting  and  removal  of  timber, 
except  where  clearing  is  necessary  in  connection 
with  mining  operations  or  to  provide  space  for 
buildings  or  structures  used  in  connection  with 
mining  operations,  shall  be  conducted  in  accord¬ 
ance  with  the  marking  rules  and  timber  sale 
practices  applicable  to  the  Harney  National 
Forest,  and  no  use  of  the  surface  of  the  claim  or 
the  resources  therefrom  not  reasonably  required 
for  carrying  on  mining  and  prospecting  shall  be 
allowed  except  under  the  national -forest  rules  and 
regulations,  nor  shall  the  locator  prevent  or 
obstruct  other  occupancy  of  the  surface  or  use 
of  surface  resources  under  authority  of  national - 
forest  regulations,  or  permits  issued  thereunder, 
if  such  occupancy  or  use  is  not  in  conflict  with 
mineral  development  .  „  . 

The  statute  also  provides: 

M .  .  -  That  the  mining  operations  herein 

authorized  shall  be  subject  to  such  rules  and 
regulations  as  the  Secretary  of  Agriculture  may 
deem  necessary  in  furtherance  of  the  purpose  for 
which  the  said  sanctuary  was  established  „  .  .  . " 

Pursuant  to  this  authority,  the  Secretary  of  Agriculture  has 


1/  16  U.S.C.  §  678a  (1964). 
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established  such  regulations.  1/ 


7.  Wilderness  areas. 


a*  Mining  in  wilderness  areas. 


Two  provisions  of  the  Wilderness  Act  of  1964  authorize 
certain  types  of  mining  activities  in  wilderness  areas,  2/ 
and  a  third  provides  for  access  to  valid  mining  claims!  3/ 
The  two  provisions  of  the  Act  which  authorize  certain  types 
of  mining  activities  are,  to  some  extent,  overlapping. 
Section  4(d)(2)  of  the  Act  4 J  provides: 

Nothing  in  this  chapter  shall  prevent  within 
national  forest  wilderness  areas  any  activity,  in¬ 
cluding  prospecting,  for  the  purpose  of  gathering 
information  about  mineral  or  other  resources  if 
such  activity  is  carried  on  in  a  manner  compatible 
with  the  preservation  of  the  wilderness  environment." 

This  provision  of  the  Wilderness  Act  has  been  implemented 
by  the  following  regulations: 

"The  Chief,  Forest  Service,  shall  allow 
any  activity,  including  prospecting,  for 
the  purpose  of  gathering  information  about 
minerals  or  other  resources  in  National  Forest 
Wilderness  except  that  any  such  activity  for 
gathering  information  shall  be  carried  on  in 
a  manner  compatible  with  the  preservation  of 

the  wilderness  environment,  and  except,  further, 
that : 


1/  36  C.F.R,  §  251.11  (1968) . 

2/  16  U.S.C.  §§  1133(d)(2)  and  1133(d)(3)  (1964). 

3/  Id.  §  1134(b). 

4/  Id.  §  1133(d)(2). 
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"(a)  No  person  shall  have  any  right  or 
interest  in  or  to  any  mineral  deposits  which 
may  be  discovered  through  prospecting  or  other 
information -gathering  activity  after  the  legal 
date  on  which  the  United  States  mining  laws 
and  laws  pertaining  to  mineral  leasing  cease 
to  apply  to  the  specific  Wilderness,  nor  shall 
any  person  after  such  date  have  any  preference 
in  applying  for  a  mineral  lease,  license,  or 
permit . 

M(b)  No  overland  motor  vehicle  or  other  form 
of  mechanical  overland  transport  may  be  used  in 
connection  with  prospecting  for  minerals  or  any 
activity  for  the  purpose  of  gathering  information 
about  minerals  or  other  resources  except  .is 
authorized  by  the  Chief,  Forest  Service. 

"(c)  Any  person  desiring  to  use  motorized 
equipment,  to  land  aircraft,  or  to  make  substantial 
excavations  for  mineral  prospecting  or  for  other 
purposes  shall  apply  in  writing  to  the  office  of 
the  Forest  Supervisor  or  District  Ranger  having 
jurisdiction  over  the  land  involved.  Excavations 
shall  be  considered  "substantial"  which  singularly 
or  collectively  exceed  200  cubic  feet  within  any 
area  which  can  be  bounded  by  a  rectangle  containing 
20  surface  acres  Such  use  or  excavation  may  be 
authorized  by  a  permit  issued  by  the  Forest  Service 
Such  permits  may  provide  for  the  protection  of 
National  Forest  resources,  including  wilderness 
values,  protection  of  the  public,  and  restoration 
of  disturbed  areas,  including  the  posting  of 
performance  bonds.,"  1  / 

Section  4(d)(3)  of  the  Act  2/  provides 


1/  36  C.F.R.  §  251.84  (1968) 

2/  16  U.S.C.  §  1133(d)(3)  (1964). 
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"Notwithstanding  any  other  provisions  of  this 
chapter,  until  midnight  December  31,  1983,  the  United 
States  mining  laws  and  all  laws  pertaining  to  mineral 
leasing  shall,  to  the  same  extent  as  applicable  prior 
to  September  3,  1964,  extend  to  those  national  forest 
lands  designated  by  this  chapter  as  'wilderness  areas' ; 
subject,  however,  to  such  reasonable  regulations 
governing  ingress  and  egress  as  may  be  prescribed 
by  the  Secretary  of  Agriculture  consistent  with  the 
use  of  the  land  for  mineral  location  and  development 
and  exploration,  drilling,  and  production,  and  use 
of  land  for  transmission  lines,  water-lines,  telephone 
lines,  or  facilities  necessary  in  exploring,  drilling, 
producing,  mining,  and  processing  operations,  in¬ 
cluding  where  essential  the  use  of  mechanized  ground 
or  air  equipment  and  restoration  as  near  as  practicable 
of  the  surface  of  the  land  disturbed  in  performing 
prospecting,  location,  and,  in  oil  and  gas  leasing, 
discovery  work,  exploration,  drilling,  and  production, 
as  soon  as  they  have  served  their  purpose.  Mining 
locations  lying  within  the  boundaries  of  said  wilder¬ 
ness  areas  shall  be  held  and  used  solely  for  mining 
or  processing  operations  and  uses  reasonably  incident 
thereto;  and  hereafter,  subject  to  valid  existing 
rights,  all  patents  issued  under  the  mining  laws  of 
the  United  States  affecting  national  forest  lands 
designated  by  this  chapter  as  wilderness  areas  shall 
convey  title  to  the  mineral  deposits  within  the 
claim,  together  with  the  right  to  cut  and  use  so 
much  of  the  mature  timber  therefrom  as  may  be 
needed  in  the  extraction,  removal,  and  beneficiation 
of  the  mineral  deposits,  if  needed  timber  is  not 
otherwise  reasonably  available,  and  if  the  timber 
is  cut  under  sound  principles  of  forest  management 
as  defined  by  the  national  forest  rules  and  regulations, 
but  each  such  patent  shall  reserve  to  the  United 
States  ail  title  in  or  to  the  surface  of  the  lands 
and  products  thereof,  and  no  use  of  the  surface  of 
the  claim  or  the  resources  therefrom  not  reasonably 
required  for  carrying  on  mining  or  prospecting  shall 
be  allowed  except  as  otherwise  expressly  provided 
in  this  chapter;  Provided,  That,  unless  hereafter 
specifically  authorized,  no  patent  within  wilderness 
areas  designated  by  this  chapter  shall  issue  after 
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December  31,  1983,  except  for  the  valid  claims 
existing  on  or  before  December  31,  1983.  Mining 
claims  located  after  September  3,  1964  within 
the  boundaries  of  wilderness  areas  designated  by 
this  chapter  shall  create  no  rights  in  excess  of 
those  rights  which  may  be  patented  under  the  pro¬ 
visions  of;  this  subsection o  Mineral  leases,  permits 
and  licenses  covering  lands  within  national  forest 
wilderness  area  designated  by  this  chapter  shall 
contain  such  reasonable  stipulations  as  may  be 
prescribed  by  the  Secretary  of  Agriculture  for 
the  protection  of  the  wilderness  character  of  the 
land  consistent  with  the  use  of;  the  land  for  the 
purposes  for  which  they  are  leased,  permitted,  or 
licensed.  Subject  to  valid  rights  then  existing, 
effective  January  1,  1984,  the  minerals  in  lands 
designated  by  this  chapter  as  wilderness  areas 
are  withdrawn  from  all  forms  of  appropriation  under 
the  mining  laws  and  from  disposition  under  all  laws 
pertaining  to  mineral  leasing  and  all  amendments 
thereto . " 

The  first  sentence  of  subsection  (d)(3)  requires  special 
comment.  The  second  portion  of  the  sentence  suffers  not  only 
the  affliction  of  obscurity  but  also  that  of  ambiguity .  As 
it  applies  to  minerals  other  than  oil  and  gas,  the  sentence 
may  be  variously  read  as  authorizing  the  Secretary  of  Agri¬ 
culture  to  issue  regulations  governing  (1)  ingress  and  egress 
only,  (2)  ingress  and  egress  and  restoration  of  the  surface 
of  the  land  disturbed  in  performing  prospecting  and  location, 
(3)  ingress  and  egress,  use  of  the  land  for  transmission 
lines,  etCn,  and  restoration  of  the  surface  of  the  land 
disturbed  in  performing  prospecting  and  location,  or  (4) 
all  matters  relating  to  mining  activities,  including  ingress 
and  egress,  exploration,  drilling,  and  production,  use  of 


1 J  This  appears  to  be  the  interpretation  given  the 

statute  by  the  Secretary  of  Agriculture  (see  36  C.F.R. 

§  25183(b)(2)  (1968)),  although  he  has  attempted  to  enlarge 
his  authority  to  regulate  the  restoration  of:  the  surface 
to  include  restoration  of  lands  disturbed  by  activities  other 
than  prospecting  and  location 
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the  land  for  transmission  lines,  etc.,  and  restoration  of  the 
surface.  The  third  reading  appears  to  do  the  least  violence 
to  the  rules  of  syntax  and,  at  the  same  time,  to  give  effect 
to  the  intent  of  Congress .  With  this  reading,  the  sentence 
may  be  broken  down,  without  changing  punctuation  or  wording, 
as  follows: 

"Notwithstanding  any  other  provision  of  this 
chapter,  until  midnight  December  31,  1983,  the  United 
States  mining  laws  and  all  laws  pertaining  to  mineral 
leasing  shall,  to  the  same  extent  as  applicable  prior 
to  the  effective  date  of  this  chapter,  extend  to  those 
national  forest  lands  designated  by  this  chapter  as 
wilderness  areas' j  subject,  however,  to  such  reason¬ 
able  regulations  governing 

[a]  ingress  and  egress  as  may  be  prescribed  by  the 
Secretary  of  Agriculture  consistent  with  the  use 
of  the  land  for 

[1]  mineral  location  and  development  and 

[2]  exploration,  drilling,  and  production 

and 

[b]  use  of  land  for  transmission  lines,  waterlines, 
telephone  lines,  or  facilities  necessary  in 
exploring,  drilling,  producing,  mining  and 
processing  operations, 

including  where  essential  the  use  of  mechanized  ground 
or  air  equipment 

and 

[c]  restoration  as  near  as  practicable  of  the 
surface  of  the  land  disturbed  in  performing 

[lj  prospecting,  location,  and 

[ 2J  in  oil  and  gas  leasing,  discovery  work, 
exploration,  drilling,  and  production, 

as  soon  as  they  have  served  their  purpose." 
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This  interpretation  is,  in  a  great  measure,  based  upon  the 
language  found  in  legislation  proposed  some  years  earlier,  1/ 
after  which  this  particular  portion  of  the  Wilderness  Act 
was  evidently  patterned.  The  changes  which  were  made  in 
incorporating  this  language  into  the  Wilderness  Act  do  not 
appear  to  have  been  made  for  any  particular  purpose,  and 
they  render  obscure  that  which  was  clear  and  unambiguous 
in  the  former  version.  it  should  be  noted  that,  in  the  Wild¬ 
erness  Act,  the  item  "discovery  work"  has  been,  quite  il- 
logicaily,  placed  with  "exploration,  drilling,  and  pro¬ 
duction",  matters  referring  to  "oil  and  gas  leases",  and  not, 
as  in  the  former  proposed  legislation,  with  the  items  "pros¬ 
pecting"  and  "location"  where  it  obviously  belongs. 

The  first  sentences  of  subsections  (d) (2)  and  (d) (3) 
quoted  above  overlap  somewhat  and  the  former  is  more  restric¬ 
tive  than  the  latter.  The  former  has  no  time  limit  on  its 
application,  and  requires  that  the  "activity,  including 


1./  Subcommittee  Amendment  to  H.R.  776,  87th  Cong., 

2d  Sess.  37-38  (1962)  (Committee  Print  No.  23). 

"Notwithstanding  any  other  provisions  of  this  Act, 
until  midnight  December  31,  1972,  laws  of  the  United  States 
pertaining  to  mineral  leasing  and  mining  shall,  to  the 
same  extent  as  applicable  prior  to  the  effective  date  of 
this  Act,  extend  to  those  lands  designated  by  section 
203(a)  of  this  Act  as  "wilderness  areas";  subject,  how¬ 
ever,  to  such  reasonable  regulations  as  may  be  prescribed 
by  the  Secretary  of  Agriculture  consistent  with  the  use 
of  the  land  for  mineral  development  and  exploration, 
drilling,  and  production  governing  right  of  ingress  and 
egress,  rights-of-way  for  transmission  lines,  water  lines, 
telephone  lines,  or  rights-of-way  for  facilities  neces¬ 
sary  in  exploring,  drilling,  producing,  mining  and 
processing  operation,  including  where  essential  the  use 
of  mechanized  ground  or  air  equipment,  and  restoration 
as  near  as  practicable  of  the  surface  of  the  land  dis¬ 
turbed  in  performing  prospecting,  location,  and  discovery 
work,  exploration,  drilling,  and  production  as  soon  as 
they  have  served  their  purpose." 
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prospecting"  be  carried  on  in  a  manner  compatible  with  the 
preservation  of  the  wilderness  environment.  The  first 
sentence  of  subsection  (d)(3)  provides  that  the  mining  and 
leasing  laws  shall  be  applicable  to  wilderness  areas  only 
until  December  31,  1983,  subject  to  reasonable  regulations. 

The  effect  of  these  overlapping  provisions  is  to  make  the 
first  sentence  of  subsection  (d)(2)  inoperative  until  the 
provisions  of  the  first  sentence  of  subsection  (d)(3)  ceases 
to  be  effective  on  December  31,  1983.  By  the  sLe  reasoning, 
to  the  extent  there  is  an  overlapping  between  the  first 
sentence  of  subsection  (d)(3)  and  the  provisions  relating  to 
access  to  valid  mining  claims,  1/  the  provisions  of  the  former 
are  controlling  until  December  31,  1983. 


Subsection  (d)(3)  has  been  implemented  by  detailed 
regulations  issued  by  the  Secretary  of  Agriculture.  2/  The 
regulations  appear  to  be  beyond  the  authority  granted  to 
the  Secretary  of  Agriculture  in  two  respects. 


Firsts  and  more  obvious,  the  regulations  purport  to 
regulate  operations  on  valid  unpatented  mining  claims  located 
Prior  to  the  designation  of  an  area  as  a  wilderness  area.  3/ 
e  Wilderness  Act  is  completely  devoid  of  any  provision 
authorizing  the  Secretary  of  Agriculture  to  issue  regulations 
governing  the  operation  of  such  claims. 


Second,  and  more  important,  the  regulations  purport  to 
regulate  matters  which  the  Secretary  of  Agriculture  was  not 
given  authority  to  regulate.  The  Wilderness  Act  limits  the 
authority  of  the  Secretary  of  Agriculture  by  authorizing 
him  to  regulate  only  with  respect  to  (1)  ingress  and  egress, 
(2)  use  of  land  for  transmission  lines,  etc.,  and  (3)  res¬ 
toration  of  the  surface  of  the  land  disturbed  in  performing 
prospecting  or  location.  4/  Under  the  regulations,  a  locator 


1/ 

30  U.S.C  § 

1136(b)  (1964). 

2/ 

36  C.F.R.  § 

251.83  (1968) . 

3/ 

Id,  §  251.83(b). 

4/ 

16  U.S.C.  § 

1133(d)(3)  (1964). 
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is  required  to  give  20  days  written  notice  before  commencing 
any  operation  or  development  of  a  mining  claim,  and  may  be 
required  to  furnish  operating  plans  or  accept  a  permit 
governing  such  operations.  1/  The  regulations  also  provide 
that  the  locator  must — 

" .  .  .as  directed  by  the  Forest  Service, 
take  all  reasonable  measures  to  remove  improve¬ 
ments  no  longer  needed  for  mining  purposes  and, 
by  appropriate  treatment,  restore,  as  near  as 
practicable,  the  original  contour  of  the  surface 
of  the  land  which  was  disturbed  and  which  is  no 
longer  needed  in  performing  location  and  exploration 
drilling  and  production,  and  to  revegetate  and 
otherwise  prevent  or  control  accelerated  soil 
erosion."  2/ 

Special  note  should  be  taken  of  the  manner  in  which  the 
Secretary  of  Agriculture  has  attempted  to  enlarge  his  authority 
by  omitting  the  words  "in  oil  and  gas  leasing"  which  in  the 
statute  modify  the  words  "exploration,  drilling,  and  produc¬ 
tion  . " 


Other  regulations  appear  to  be  within  the  scope  of  the 
authority  of  the  Secretary  of  Agriculture,  for  example,  the 
regulations  governing  ingress  and  egress  3/  and  the  cutting 
of  timber.  4/ 


b .  Mineral  leasing  and  materials  disposal 
in  wilderness  areas . 


Mineral  leases,  permits,  and  licenses  covering  lands 


1/ 

36  C.F.R.  §  251.83(b)(1) 

(1968) . 

2/ 

Id.  §  251.83(b)(6). 

3/ 

Id.  §  251.83(b) (2) . 

4/ 

Id.  §§  251.83(b)(3)  and 

251.83(c)  . 
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within  wilderness  areas  will  contain  reasonable  stipulations 
specified  by  the  Chief,  Forest  Service,  for  the  protection 
of  the  wilderness  character  of  the  land  consistent  with  the 
use  of  the  land  for  the  purposes  for  which  lease,  permit,  or 
license  is  granted,  1 /  Permits  may  not  be  issued  for  the  re¬ 
moval  of  common  varieties  of  mineral  materials.  2/ 


c •  Mining  in  primitive  areas. 


The  regulations  for  those  areas  of  National  Forests 
classified  as  ’'primitive’1  on  the  effective  date  of  the 
Wilderness  Act,  September  3,  1964,  expressly  provide  that  the 
restrictions  contained  therein  are  not  intended  as  limitations 
on  statutory  rights  of  ingress  and  egress  or  of  prospecting, 
locating,  and  developing  mineral  resources.  However,  roads 
necessary  for  the  exercise  of  the  statutory  right  of  ingress 
and  egress  are  allowed  only  under  appropriate  conditions 
determined  by  the  Chief,  Forest  Service.  3/ 


Mineral  survey  of  wilderness  and  primitive 
areas.  "  ’  """ 


Section  4(d)(2)  of  the  Wilderness  Act  4/  provides: 

"Nothing  in  this  chapter  shall  prevent  within 
national  forest  wilderness  areas  any  activity,  in¬ 
cluding  prospecting,  for  the  purpose  of  gathering 
information  about  mineral  or  other  resources,  if 
such  activity  is  carried  on  in  a  manner  compatible 


1/ 

36  C.F.R.  §  231.83(d) 

(1968) . 

2/ 

Id.  §  251.83(e). 

3/ 

Id.  §  251.36. 

4/ 

16  U.S.C.  §  1133(d)(2) 

(1964)  . 
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with  the  preservation  of  the  wilderness  environ¬ 
ment.  Furthermore,  in  accordance  with  such  program 
as  the  Secretary  of  the  Interior  shall  develop  and 
conduct  in  consultation  with  the  Secretary  of 
Agriculture,  such  areas  shall  be  surveyed  on  a 
planned,  recurring  basis  consistent  with  the  concept 
of  wilderness  preservation  by  the  Geological  Survey 
and  the  Bureau  of  Mines  to  determine  the  mineral 
values,  if  any,  that  may  be  present;  and  the  results 
of  such  surveys  shall  be  made  available  to  the 
public  and  submitted  to  the  President  and  Congress.’* 

A  question  presented  by  this  provision  is  the  kind  of 
an  exploration  or  survey  that  should  be  made  of  a  primitive 
area.  The  kind  of  mineral  survey  made  with  respect  to  the 
San  Rafael  primitive  area  by  the  Geological  Survey  was 
criticized  in  House  Committee  hearings.  1/  The  representative 
of  the  Geological  Survey  stated  that  the  mineral  examination 
of  the  San  Rafael  primitive  area  consisted  of  an  examination 
of  the  surface  of  the  area,  including  the  taking  of  samples 
and  sending  them  back  for  assay.  Such  a  survey  cost  $60,000 
for  the  area,  and  to  make  geologic,  geochemical  and  geo¬ 
physical  studies  needed  to  reach  the  highest  practicable  level 
of  confidence  in  the  prediction  of  the  presence  or  absence  of 
mineral  values  in  the  subsurface  would  have  cost  an  estimated 
$150,000  and  taken  twice  as  long.  The  Department  of  the 
Interior  supplied  the  Committee  with  actual  costs  of  surveys 
of  two  other  primitive  areas  and  estimates  of  costs  if  more 
detailed  mineral  surveys  of  these  areas  had  been  made.  These 
figures  are: 


1/  Hearings  of  H.R.  5161,  H.R.  5494,  S.  889  To  Designate  the 
San  Rafael  Wilderness,  Los  Padres  National  Forest,  in  the 
State  of  California,  90th  Cong.,  1st  Sess. 51-63  (1967). 
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Spanish  Peaks  Primitive  Area 
Montana 

Cost  of  Survey  made  by  Geological  Survey 
and  Bureau  of  Mines 

Estimated  costs  of  comprehensive  mineral 
survey,  including  geological,  geo¬ 
chemical,  and  geophysical  mapping, 
engineering  appraisal,  and  shallow 
core  drilling  of  mineral  occurrences 

i 

Mt .  Jefferson  Primitive  Area 
Oregon 

Cost  of  Survey  made  by  Geological  Survey 
and  Bureau  of  Mines 

Estimated  cost  of  comprehensive  survey, 
including,  in  addition  to  above, 
geophysical  surveys  and  more  exten¬ 
sive  geochemical  testing 


$  60,000 


$110,000 


$  55,000 


$  80,000 


No  legislative  standard  is  established  governing  how  com¬ 
plete  a  mineral  survey  of  a  primitive  area  should  be,  or  how 
complete  the  recurring  mineral  surveys  of  wilderness  areas  by 
the  Geological  Survey  should  be.  Whether  the  mineral  survey 
need  only  permit  a  guarded  conclusion  that,  insofar  as  may  be 
told  from  surface  studies,  the  potential  for  minerals  is  low, 
or  whether  it  must  be  one  made  with  more  detailed  surface 
studies,  and  with  geological,  geochemical,  and  geophysical 
studies  needed  to  reach  the  highest  practicable  level  of  con¬ 
fidence  in  prediction  of  the  presence  or  absence  of  mineral 
values  in  the  subsurface,  is  a  matter  which  should  be  resolved 
by  legislation. 


e .  Access  to  valid  mining  claims. 


Section  5(b)  of  the  Wilderness  Act  1/  provides  that 


1/  16  U.S.C.  §  1134(b)  (1964)/ 
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M .  .  .  where  valid  mining  claims  or  other 
valid  occupancies  are  wholly  within  a  designated 
national  forest  wilderness  area,  the  Secretary  of 
Agriculture  shall,  by  reasonable  regulations  con¬ 
sistent  with  the  preservation  of  the  area  as  wilder  - 
ness,  permit  ingress  and  egress  to  such  surrounded 
areas  by  means  which  have  been  or  are  being  cus¬ 
tomarily  enjoyed  with  respect  to  other  such  areas 
similarly  situated." 

The  regulation  paraphrases  the  statute,  but  then  states  that 
access  will  be  permitted 

" •  .  .  by  means  consistent  with  the  preservation 
of  National  Forest  Wilderness  which  have  been  or  are 
being  customarily  used  with  respect  to  such  claims 
or  occupancies  surrounded  by  National  Forest  Wilder¬ 
ness."  1/ 

The  language  may  result  in  imposing  undue  restrictions  on 
access  to  such  occupancies „  For  example,  if  there  are  valid 
mining  claims  or  other  occupancies  for  which  access  by  a 
motorized  vehicle  is  not  permitted  because  of  the  nature  of 
mining  operations  or  lack  of  mining  operations,  this  should 
not  be  a  precedent  to  deny  access  by  motorized  vehicles  to 
valid  mining  claims  where  the  only  feasible  operations  require 
motorized  transport.  Moreover,  since  access  to  all  such 
mining  claims  surrounded  by  National  Forest  Wilderness  is 
subject  to  regulation  by  the  Department  of  Agriculture,  there 
may  be  a  temptation  to  make  the  unreasonably  strict  access 
restrictions  applied  to  one  group  of  mining  claims  surrounded 
by  National  Forest  Wilderness  a  precedent  for  unreasonably 
strict  access  restrictions  applicable  to  other  groups  of 
mining  claims  in  the  National  Forest  Wilderness.  The  Depart¬ 
ment  of  Agriculture  in  a  communication  to  the  Chairman, 

House  Committee  on  Interior  and  Insular  Affairs  (H.R.  Rep. 

No.  1538,  88th  Cong.,  2d  Sess.  (1964))  stated  his  understanding 
that  the  words  "other  such  areas  similarly  situated"  refers 
to  other  surrounded  areas  of  private  holdings  within  wilder¬ 
ness  areas,  and  that  this  reference  does  not  compare  the 


1/  36  C.F.R.  §  251.82  (1968) . 
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surrounded  areas  of  private  holdings  within  wilderness 
areas  to  private  holdings  surrounded  by  Federal  lands 
which  are  not  in  wilderness  areas. 
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PART  III 


RELATED  LAWS  AND  POLICIES 
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CHAPTER  27 


REVIEW  OF  RELATED  LAWS  AND  POLICIES 


This  portion  of  the  study  reviews  in  a  summary  fashion 
certain  laws  and  policies  relating  to  nonfuel  minerals  which 
may  have  some  effect  on  the  exploration,  development,  and 
production  of  such  minerals  in  the  United  States.  Generally, 
these  laws  and  policies  are  applicable  with  respect  to  non¬ 
fuel  minerals  on  state  and  privately  owned  lands  as  well  as 
on  federal  public  lands. 


Acquisition  of  nonmineral  land  for  purposes  incident 

to  mining. 


When  the  mining  laws  were  enacted  in  1872,  provision  was 
made  for  the  acquisition  of  five-acre  mill  sites  to  be  used 
for  mining  or  milling  purposes.  1/  The  typical  mine  then  was 
a  high-grade  lode  or  vein  deposit  from  which  ore  was  removed 
by  underground  mining.  The  surface  plant  was  usually  rela¬ 
tively  small,  and  the  surface  of  the  mining  claims  together 
with  the  incident  mill  sites  adequately  served  the  needs  of 
the  mines  for  plant  facilities  and  waste  disposal  areas. 

Today,  the  situation  is  frequently  different.  The  high- 
grade  underground  mines  have,  for  the  most  part,  been  mined 
out.  Open  pit  rather  than  underground  mining  is,  with  increas¬ 
ing  frequency,  the  most  economical  way  to  mine  the  low-grade 
deposits  which  now  comprise  a  major  portion  of  the  reserves 
of  many  minerals..  The  mining  industry  now  relies  on  mechani¬ 
zation,  the  handling  of  large  tonnages  of  overburden  and  ores, 
and  the  utilization  of  large  surface  plants  in  order  to  keep 
costs  down  so  that  these  low-grade  deposits  may  be  mined  and 


1/  30  U  S  C  J  42  (1964)  . 
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treated  at  a  profit.  Such  mining  operations  require  not  only 
substantial  areas  for  plant  facilities,  but  much  larger  areas 
than  formerly  for  the  disposal  of  overburden  and  mill  tailings. 
The  surface  areas  of  mining  claims  and  mill  sites  are  no  longer 
adequate  for  such  purposes. 

Selection  of  suitable  lands  for  such  purposes  poses 
another  problem.  The  areas  to  be  used  for  mine  plant  facil¬ 
ities  and  waste  disposal  areas  must  be  located  near  the 
mineral  deposit.  Mineral  deposits  are  discovered  where  nature 
has  seen  fit  to  place  them  and  it  is  not  feasible,  particularly 
with  larger  low-grade  deposits,  to  move  the  ore  and  waste  any 
great  distance  from  the  deposit  for  treatment  or  disposal. 

The  mine  operator  must  have  access  to  nonmineral  areas  near¬ 
by  where  the  surface  plant  may  be  erected  and  where  waste 
from  mining  and  nulling  operations  may  be  deposited. 

If  a  mineral  deposit  is  partially  or  entirely  surrounded 
by  the  public  domain,  the  acquisition  of  adjacent  nonmineral 
land  from  the  United  States  for  necessary  facilities  is  now 
frequently  extremely  difficult  because  the  laws  do  not  pro¬ 
vide  a  satisfactory  way  to  make  these  acquisitions.  Small 
areas  may  be  acquired  as  mill  sites,  and  in  certain  instances, 
if  the  lands  meet  the  statutory  requirement  as  isolated  or 
disconnected  tracts,  larger  acreages  may  be  acquired  at  public 
auction.  1/  Mining  companies  planning  large  mining  operations 
have  been  obliged  to  meet  their  needs  for  nonmineral  lands  by 
obtaining  the  necessary  lands  by  other  means.  Nonmineral 
areas  are  sometimes  acquired  with  scrip  or  by  purchasing  lands 
desired  by  the  United  States  and  then  offering  these  lands  in 
exchange  for  the  areas  of  the  public  domain  needed  for  plant 
facilities  and  waste  disposal  areas.  Scrip  is  costly  and  some¬ 
times  extremely  difficult  to  obtain,  and  private  exchanges 


1/  43  U  S  C  §  1171  (1964) . 
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often  become  involved  and  time  consuming.  1/ 

The  Public  Land  Sale  Act  of  1964  2 J  authorizes  sales  of 
lands  classified  for  disposal  in  accordance  with  a  determina¬ 
tion  that  the  lands  are  chiefly  valuable  for  certain  uses, 
including  industrial  uses.  For  several  reasons,  however,  this 
Act  may  not  be  adequate.  The  Act  is  temporary,  expiring  on 
December  31,  1970,  and  even  if  it  were  enacted  into  permanent 
legislation,  it  might,  not  provide  an  adequate  method  to  ac¬ 
quire  needed  lands.  The  Act  requires  that  public  lands  be 
sold  through  competitive  bidding  and  at  a  price  not  less  than 
the  appriased  fair  market  value.  Thus,  the  mine  operator 
would  be  competing  with  land  speculators  and  others  seeking 
to  acquire  public  lands  for  purposes  other  than  those  related 
to  mining  operations.  Such  persons  may  intend  to  acquire  such 
lands  with  a  view  to  reselling  the  lands  to  the  mine  operator 
at  a  higher  price.  Acquisition  of  the  lands  by  such  persons 
may  even  frustrate  the  purpose  of  the  government  where  the 
lands  have  been  offered  for  sale  in  order  that  they  may  be 
used  for  mine  facilities.  The  Act  also  provides  that  no  sale 
shall  be  made  until  zoning  regulations  have  been  enacted  by 
the  proper  local  authority.  The  absence  of  zoning  regulations, 
a  not  unusual  circumstance  in  remote  areas  where  mining  is 
frequently  the  principal  base  for  the  economy,  may  thus  pre¬ 
vent  a  sale.  The  Act  also  requires  that  all  patents  issued 
thereunder  shall  contain  a  reservation  to  the  United  States 
of  all  mineral  deposits,  which  shall  thereupon  be  withdrawn 
from  appropriation  under  the  public  land  laws,  including  the 
mining  and  mineral  leasing  laws.  Certainly,  only  nonmineral 
lands  should  be  sold  for  plant  facilities  and  waste  disposal 
areas  for  mines,  and  it  would  be  entirely  proper  for  the 
United  States  Geological  Survey  to  make  a  determination  that 


1/  Most  private  exchanges  which  have  been  made  by  the 
mining  industry  in  the  past  to  acquire  land  needed  for  plant 
facilities  and  waste  disposal  areas  have  been  made  under  Sec. 
8  of  the  Taylor  Grazing  Act  (43  U.S.C,  §  315g  (1964)).  This 
section,  however,  includes  restrictions  which  have  limited 
its  effectiveness  for  this  purpose. 

2/  43  U.S.C.  §§  1421-1427  (1964). 
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lands  are  nonmineral  in  character  before  any  such  sale  is 
made.  Mining  history,  however,  has  demonstrated  that  some¬ 
times  deeply  buried  ore  deposits  are  discovered  on  lands 
determined  to  be  nonmineral  in  character,  and  unless  the 
mineral  rights  pass  to  the  buyer  such  sales  will  permanently 
lock  up  unknown  mineral  resources  in  lands  which  today  appear 
to  have  no  mineral  potential. 


Atomic  Energy  Commission  policies  regarding  use  of 

source  material . 


In  1948  the  Atomic  Energy  Commission  faced  a  critical 
shortage  of  the  uranium  required  to  meet  the  growing  defense 
requirements  for  nuclear  weapons.  The  principal  sources  of 
supply  at  that  time,  as  during  the  war,  were  a  single  mine  in 
the  Belgian  Congo  and  another  on  the  Arctic  Circle  in  Canada. 
Efforts  were  made  to  broaden  the  supply  base  to  the  maximum 
extent  feasible.  Exploration  in  Canada,  undertaken  in  re¬ 
sponse  to  the  defense  requirement,  subsequently  turned  up 
extensive  deposits  in  northern  Saskatchewan  and  southern 
Ontario,  with  the  result  that  Canada  became  one  of  the  world's 
leading  uranium  producers.  Important  production  was  also 
developed  in  South  Africa  which,  under  long-term  contracts, 
delivered  uranium  to  the  United  States  through  calendar  year 
1966.  Lesser  quantities  of  uranium  were  obtained  from  Por¬ 
tugal  and  Australia.  One  part  of  the  Commission's  effort, 
initiated  in  1948,  was  to  develop  a  domestic  source  of  supply. 
To  this  end,  the  Commission  established  guaranteed  price 
schedules  and  other  incentives  to  stimulate  private  explo¬ 
ration.  The  stimulus  so  provided  resulted  in  substantial 
uranium  discoveries,  which  not  only  were  sufficient  to  make 
this  country  independent  of  foreign  sources  of  supply,  but 
also  raised  the  possibility  of  an  overcommitment  under  the 
program,  Therefore,  in  November,  1958,  the  Commission  limited 
its  new  purchase  commitments  to  quantities  based  on  domestic 
ore  reserves  developed  prior  to  that  date.  The  effect  of 
this  was  to  provide  the  domestic  uranium  industry  with  a 
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substantial  continuing  market,  but  only  through  1966.  1/ 

As  late  as  1962,  deliveries  under  existing  contracts 
were  projected  to  exceed  current  requirements,  yet  it  seemed 
probably  that  a  large-scale  civilian  requirement  for  uranium 
would  not  develop  for  a  number  of  years  after  1966.  There¬ 
fore,  in  November  1962,  the  Commission  embarked  on  a  stretch¬ 
out  program  providing  for  deferral  until  after  1966  of  some 
of  the  deliveries  under  its  procurement  contracts,  together 
with  some  additional  purchases  at  a  reduced  price  through 
1970. 


Although  a  reasonable  balance  between  uranium  purchases 
and  requirements  had  been  expected  to  result  from  the  stretch¬ 
out  program,  decisions  in  1964  and  1965  to  reduce  the  rate 
of  production  of  materials  for  nuclear  weapons,  together  with 
the  adoption  of  legislation  permitting  private  ownership  of 
special  nuclear  material  and  the  commencement  in  1969  of 
enrichment  services  to  private  owners  of  uranium,  have  re¬ 
sulted  in  a  projected  surplus  of  government -owned  uranium 
over  forecast  Government  requirements.  On  the  other  hand, 
the  rapid  growth  in  the  rate  of  orders  for  civilian  nuclear 
power  facilities  has  resulted  in  a  rapidly  growing  commercial 
market  for  uranium.  2,/ 

In  September,  1968,  the  Commission  estimated  that,  as  a 
result  of  sales  to  the  Government  under  the  stretch-out  pro¬ 
gram  and  orders  from  commercial  buyers,  most  of  the  domestic 
uranium  producers  will  be  operating  at  or  near  capacity  through 
1970,  and  stated  that  under  the  impetus  of  increasing  demand, 
the  domestic  market  of  U3O8  had  risen  significantly  over  the 
past  two  years.  At  the  same  time  the  Commission  stated  that, 
except  for  some  remaining  uncertainty  as  to  the  size  of  the 
commercial  market  in  the  first  two  or  three  years  following 
the  expiration  of  Government  purchase  contracts  in  1970,  a 
relatively  smooth  transition  from  a  Government  to  a  private 


1/  Atomic  Energy  Commission,  Supply  Policies  and  Related 
Activities,  33  Fed.  Reg.  12751  (1968). 

2/  Id.  12757. 
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market  seems  reasonably  certain.  1/ 

The  major  objectives  of  the  Commission's  supply  poli¬ 
cies,  as  announced  on  July  25,  1966,  and  in  the  Uranium  En¬ 
richment  Services  Criteria  on  December  23,  1966,  2/  and  re¬ 
affirmed  in  its  revised  statement  on  its  uranium  supply  poli¬ 
cies  on  September  7,  1968,  3/  are: 

(1)  To  establish  toll  enrichment  in  Government  facil¬ 
ities  of  privately  procured  uranium  as  the  preferred  means 
over  sale  of  either  enriched  or  natural  uranium  from  Govern¬ 
ment  stocks.  Exceptions  to  this  policy  will  be  made  for 
single  transactions  in  which  rapid  delivery  is  required  to 
meet  unforeseen  emergencies,  and  distributions  will  be  made 
to  domestic  customers  of  enriched  uranium  to  be  used  in  a 
research  and  development  program  involving  production  of 
U-233  when  lease  is  not  available  and  during  the  period  when 
a  guaranteed  purchase  price  is  in  effect  for  U-233. 

(2)  To  help  assure  a  viable  domestic  uranium  mining 
and  milling  industry  not  only  in  the  immediate  future  but 
over  the  long  term.  The  Commission  estimated  that  the  mining 
and  milling  capacities  will  have  to  be  expanded  to  a  produc¬ 
tion  capacity  of  nearly  40,000  tons  per  year  by  1980  if 
domestic  requirements  are  to  be  met  from  domestic  sources. 

The  Commission  estimated  that  this  will  require  a  total  in¬ 
vestment  in  exploration  and  production  facilities  in  excess 
of  one  billion  dollars. 

(3)  To  provide  incentives  to  private  industry  to  under¬ 
take  the  early  expansion  of  exploration  and  development  of 
the  large  uranium  ore  reserves  and  production  capability  to 
supply  the  expected  demand  for  nuclear  fuel  for  civilian 
power  reactors.  The  Commission  stressed  the  importance  of 
collecting  and  evaluating  on  a  continuing  basis  information 


1/ 

Id.  12757. 

2/ 

31  Fed. Reg.  16479 

(1966) . 

3/ 

33  Fed. Reg.  12757 

(1968)  . 
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on  uranium  availability  resulting  from  uranium  exploration  by 
private  industry,  and  an  adequate  program  of  research  and 
development  to  achieve  an  improved  understanding  of  the  occur 
ence,  characteristics,  and  distribution  of  uranium  ore  depos¬ 
its,  the  underlying  ore -forming  processes,  and  the  technology 
of  discovery  and  exploitation.  The  Commission  stated  that  to 
accomplish  these  purposes  it  is  essential  that  there  be  under 
taken  Commission-sponsored  projects  of  a  type  not  undertaken 
by  industry,  and  that  there  be  appropriate  effort  by  other 
agencies,  particularly  the  mapping  of  areas  favorable  for 
uranium  by  the  Geological  Survey. 


C .  Exploration  program  of  the  Government 
for  the  discovery  of  new  minerals . 


Declaring  it  to  be  the  policy  of  Congress  to  stimulate 
exploration  for  minerals  within  the  United  States,  its  terri¬ 
tories,  and  possessions,  the  Act  of  August  21,  1958,  1/ 
authorized  and  directed  the  Secretary  of  the  Interior  to 
establish  and  maintain  a  program  for  exploration  by  private 
industry  for  such  minerals,  excluding  organic  fuels,  as  he 
shall  from  time  to  time  designate,  and  to  provide  federal 
financial  assistance  on  a  participating  basis  for  that  pur¬ 
pose  . 


The  Secretary  has  determined  that  certain  mineral s  are 
eligible  for  Government  financial  assistance  in  the  amount 
of  50  percent  of  the  allowable  costs  of  exploration  and  that 
certain  other  minerals  are  eligible  for  Government  financial 
assistance  in  the  amount  of  75  percent  of  the  allowable  costs 
The  following  minerals  are  now  eligible  for  50  percent  finan¬ 
cial  assistance: 


1/  30  U.S.C.  §  641  (1964) . 
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Asbestos 
Bauxite 
Beryllium 
Cadmium 
Chromite 
Cobalt 
Columbium 
Copper 
Corundum 
Diamond  (indus¬ 
trial) 


Kyanite  (strategic) 

Manganese 

Mica  (strategic) 

Molybdenum 

Monazite 

Nickel 

Quartz  Crystal  (pie¬ 


zoelectric) 
Rare  Earths 
Selenium 
Sulphur 


and  those  now  eligible  for  75  percent  financial  assistance 
are : 


Antimony 

Bismuth 

Gold 


Rutile 
S ilver 
Tantalum 
Tin 


Mercury 
Platinum  Group 
Metals 


v 


The  Act  provides  that  no  single  exploration  contract  may 
authorize  Government  participation  in  excess  of  $250,000.  2/ 
Such  contracts  are  limited  to  exploration  work,  defined  as 
the  search  (including  related  development  work  _3/)  for  new 
or  unexplored  mineral  deposits  within  a  specified  area  or 
parcel  of  ground  where  geologic  conditions  favor  their  occur¬ 
rence  .  4/  Such  work  in  exploration  contracts  may  not  go  be¬ 
yond  a  reasonable  delineation  and  sampling  of  a  mineral 


1/  30  C  F.R.  §  229.3  (1968) . 

2/  30  US  C.  §  642  (1964) . 


3/  Id.  §  543. 


4/  30  C.F.R.  §  229.2  (1968) . 
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deposit,  and  may  not  be  conducted  primarily  for  mining  or 
preparation  for  mining.  JL / 

An  applicant  for  an  exploration  contract  must  submit 
a  detailed  application  with  information  regarding  those 
factors  which  the  Secretary  has  determined  should  be  consid¬ 
ered  and  weighed  in  passing  on  applications.  Evidence  also 
must  be  furnished  by  the  applicant  that  funds  for  the  explo¬ 
ration  work  are  unavailable  on  reasonable  terms  from  commer¬ 
cial  sources  and  that  he  would  not  normally  undertake  the 
exploration  at  his  sole  expense  under  current  conditions 
or  circumstances.  2 / 

Repayment  to  the  Government  of  funds  paid  as  the 
Federal  Government's  share  under  exploration  work  is  made 
only  out  of  production  from  the  area  explored.  3/  Such 
funds  are  repaid  with  interest  from  a  royalty  of  5  percent 
of  gross  proceeds  from  production  from  the  area.  4/  The 
royalty  obligation  continues  for  the  time  specified  in  the 
exploration  contract,  but  in  no  event  longer  than  twenty- 
five  years.  5./ 


D .  Federal  tax  treatment  of  exploration  expenses,  develop¬ 
ment  expenditures,  and  depletion. 


The  Internal  Revenue  Code  has  three  provisions  applicabl 
only  to  natural  resource  industries.  These  provisions  relate 
to  exploration  expenses,  development  expenditures,  and  deple¬ 
tion  . 


1/ 

Id 

• 

2/ 

Id 

.  §  229 

.  6 , 

t 

3/ 

30 

U.S.C. 

§ 

6421 

[a) 

(1964)  . 

4/ 

30 

C.F.R. 

§ 

229 . 

11 

(1968)  . 

5/ 

30 

u„s.c. 

§ 

642 

(1964)  . 
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1. 


Exploration  expenses. 


Exploration  expenses  are  expenditures  paid  or  incurred 
during  the  taxable  year  for  the  purpose  of  ascertaining  the 
existence,  location,  extent,  or  quality  of  any  deposit  of  ore 
or  other  mineral,  and  paid  or  incurred  before  the  beginning 
of  the  development  stage  of  the  mine  or  deposit.  1/ 

Subject  to  the  limitations  discussed  below,  the  taxpayer 
has  three  choices  with  respect  to  exploration  expenditures. 

The  expenditures  may  be  (1)  treated  as  pure  capital  expendi¬ 
tures  recoverable  through  cost  depletion,  (2)  deducted  as  a 
current  expense,  subject  to  the  limitations  mentioned  below, 
or  (3)  capitalized  as  "deferred  expenses"  and  then  deducted 
"on  a  ratable  basis  as  the  units  of  ores  or  minerals  discovered 
or  explored  by  reason  of  such  expenditures  are  sold."  2/ 

A  taxpayer  deducting  exploration  expenditures  as  a  cur¬ 
rent  expense  may  elect  either  of  two  approaches  to  the  current 
expense  deduction: 

(1)  The  taxpayer  may  elect  to  take  the  deduction  under 
§  615.  Using  this  approach,  there  are  two  restrictions:  (a)  the 
total  amount  which  may  be  deducted  by  any  taxpayer  for  any  tax¬ 
able  year  on  account  of  exploration  expense  may  not  exceed 
$100,000,  and  any  excess  must  be  capitalized  as  an  ordinary 
capital  investment  recoverable  through  cost  depletion,  3/  and 
(b)  during  the  taxpayer’s  entire  existence,  and  with  respect 
to  all  properties.,  the  aggregate  of  exploration  expenses  cur¬ 
rently  deducted  and  of  such  expenses  capitalized  as  "deferred 
expenses"  may  not  exceed  $400,000,  and  once  the  taxpayer  has 
reached  this  $400,000  aggregate,  all  subsequent  exploration 
expentitures  must  be  capitalized  as  an  ordinary  investment.  4/ 


1/ 

Int 

.Rev. Code  of  1954,  §  615 

2/ 

Id. 

§  615(b). 

3/ 

Id- 

§  615(a). 

it/ 

Id. 

§  615(c). 

i 


1056 


(2)  The  taxpayer  may  elect  to  take  the  deduction  under 
§  617,  which  was  added  to  the  Internal  Revenue  Code  in  1966. 
This  section  permits  a  current  deduction  for  mining  explora¬ 
tion  expenses  not  limited  by  the  $100,000  and  $400,000  total 
maximums  discussed  above.  This  unlimited  deduction  applies 
only  to  mineral  exploration  expenses  in  the  United  States  and 
is  subject  to  recapture  when  the  mine  reaches  the  producing 
stage.  The  taxpayer  may  elect  one  of  two  methods  of  recap¬ 
ture.  He  may  forego  depletion  from  the  mine  equal  to  the 
amounts  previously  deducted,  or,  in  the  alternative,  with 
respect  to  all  such  mines  reaching  the  producing  stage  during 
a  taxable  year,  he  may  include  in  gross  income  for  the  taxable 
year  an  amount  equal  to  the  adjusted  exploration  expenditures 
with  respect  to  such  mines,  and  such  amounts  are  added  to  the 
basis  of  the  property  and  may  subsequently  be  recovered  through 
depletion  allowance.  1/ 


2 .  Development  expenditures. 


Development  expenditures  are  expenditures  incurred  or 
paid  during  a  taxable  year  for  the  development  of  a  mine  or 
other  natural  deposit  (other  than  an  oil  or  gas  well)  if  paid 
or  incurred  after  the  existence  of  ores  or  minerals  in  com¬ 
mercially  marketable  quantities  has  been  disclosed.  2/  Devel¬ 
opment  expenses,  at  the  election  of  the  taxpayer,  may  be  capi¬ 
talized  as  deferred  expenses  "deductible  on  a  ratable  basis 
as  the  units  of  produced  ores  or  minerals  benefited  by  such 
expenditures  are  sold."  3/  In  the  absence  of  such  election 
development  expenditures  are  currently  deductible.  Such  ex¬ 
penditures  are  not  subject  to  the  limitations  on  exploration 
expenditures  discussed  above. 


1/ 

Id. 

§  617(b)(1). 

2/ 

Id. 

§  616(a)  . 

3/ 

Id. 

§  616(b) . 
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3 .  Depletion . 


There  are  two  kinds  of  depletion  allowances,  cost  deple¬ 
tion  and  percentage  depletion.  The  allowance  for  depletion  is 
intended  primarily  to  compensate  the  taxpayer  for  the  exhaustion 
of  the  mineral  deposits  in  his  property.  In  addition,  percent¬ 
age  depletion  recognizes  the  high  risk  in  creating  income  in 
the  mining  industry. 

The  taxpayer  may  choose  cost  depletion  or  percentage  deple¬ 
tion  at  any  time  within  the  applicable  statute  of  limitations 
for  any  year,  and  the  method  used  on  the  return  is  not  binding 
for  the  taxable  year  or  for  any  subsequent  year.  1/ 


a .  Cost  depletion. 


Cost  depletion  is  computed  separately  for  each  property 
of  the  taxpayer.  2/  The  basis  for  cost  depletion  is  the  same 
as  the  basis  of  the  mineral  property  used  for  computing  gain, 
i.e.,  the  cost  or  other  statutory  basis  reduced  by  the  cost 
or  percentage  depletion  deductible  in  prior  years.  3/  The 
’’depletion  unit"  is  obtained  by  dividing  the  basis  by  the  num¬ 
ber  of  units  of  mineral  remaining  as  of  the  beginning  of  the 
taxable  year.  4/  The  cost  depletion  deduction  is  the  deple¬ 
tion  unit  multiplied  by  the  number  of  units  sold  during  the 
taxable  year.  5/  The  determination  of  the  depletable  content 
of  the  property  may  be  revised  from  year  to  year  if  warranted 


1/ 

Id. 

§  613(a). 

2/ 

Id. 

§§  612,  614. 

3/ 

Id. 

§  612. 

4/ 

Treas.Reg.  §  1.611-2(a)  (1),  (3)  (1968). 

5/ 

Id. 

§  1 . 611-2 (a)  (1). 

1058 


by  development  work  or  operations.  1/ 


b .  Percentage  depletion. 


Percentage  depletion  is  a  deduction  which  may  be  taken  as 
an  alternative  to  cost  depletion  with  respect  to  any  mmera  . 
The  deduction  bears  no  relationship  to  the  cost  or  other  basis 
of  the  mineral  property.  It  is  a  statutory  percentage  of  the 
"gross  income  fL  the  property"  (^  Percentage  varying  de¬ 
pending  upon  the  nature  of  the  mineral  as  set  forth  below)  but 
limited  to  50%  of  the  "taxable  income  from  the  proper  y^_ 

"Gross  income  from  the  property  as  use  a  ,  specified 

income  from  mining  of  the  crude  mineral  and  includ  P  * 

treatment  processes  and  limited  transportation  2/  The  app 
cation  of  this  definition  has  resulted  in  much  litigatio  , 
particularly  with  respect  to  the  treatment  processes  that  y 
be  included  as  a  part  of  mining. 

ThP  Internal  Revenue  Code  classifies  all  minerals  accord- 
ln,  ,  “Xw  of  goes  income  from  the  property  » 
each  class  is  entitled.  4/  These  percentages  range  from  54 
27  1/2%,  as  follows: 

i»(l)  27  1/2  percent— oil  and  gas  wells. 


(2)  23  percent- 

(A)  sulfur  and  uranium;  and 

(B)  if  from  deposits  in  the  United  States- 
anorthosite  clay,  laterite ,  and  nephelite  syenite 


1/ 

Int 

.Rev. Code  of  1954  §  611(a). 

2/ 

Id. 

§ 

613(a)  . 

3/ 

Id. 

§ 

613(c) . 

4/ 

Id. 

§ 

613(b)  . 
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(to  the  extent  that  alumina  and  aluminum  compounds 
are  extracted  therefrom),  asbestos,  bauxite,  celes- 
tite,  chromite,  corundum,  fluorspar,  graphite,  il- 
menite,  kyanite,  mica,  olivine,  quartz  crystals 
(radio  grade),  rutile,  block  steatite  talc  and  zir¬ 
con,  and  ores  of  the  following  metals:  antimony, 
beryllium,  bismuth,  cadmium,  cobalt,  columbium, 
lead,  lithium,  manganese,  mercury,  nickel,  plati¬ 
num  group  metals,  tantalum,  thorium,  tin,  titani¬ 
um,  tungsten,  vanadium,  and  zinc. 

(3)  15  percent  — 

(A)  metal  mines  (if  paragraph  (2)  (B)  does  not 
apply),  rock  asphalt,  and  vermiculite;  and 

(B)  if  neither  paragraph  (2)  (B) ,  (5)  or  (6) 

(B)  applies,  ball  clay,  bentonite,  china  clay,  sag¬ 
ger  clay,  and  clay  used  or  sold  for  use  for  purposes 
dependent  on  its  refractory  properties. 

(4)  10  percent—  asbestos  (if  paragraph  (2)  (B)  does 
not  apply),  brucite,  coal,  lignite,  perlite,  sodi¬ 
um  chloride,  and  wollastonite . 

(5)  7  1/2  percent— clay  and  shale  used  or  sold  for 
use  in  the  manufacture  of  sewer  pipe  or  brick,  and 
clay,  shale,  and  slate  used  or  sold  for  use  as  sin¬ 
tered  or  burned  lightweight  aggregates. 

(6)  5  percent  — 

(A)  gravel,  peat,  pumice,  sand,  scoria,  shale 
(except  shale  described  in  paragraph  (5)),  and  stone, 
(except  stone  described  in  paragraph  (7)); 

(B)  clay  used,  or  sold  for  use,  in  the  manu¬ 
facture  of  drainage  and  roofing  tile,  flower  pots, 
and  kindred  products;  and 

(C)  if  from  brine  we 11s -bromine ,  calcium  chlo¬ 
ride,  and  magnesium  chloride. 
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(7)  15  percent—  all  other  minerals  (including,  but 

not  limited  to,  aplite,  barite,  borax,  calcium  car¬ 
bonates,  diatomaceous  earth,  dolomite,  feldspar, 
fullers  earth,  garnet,  gilsonite,  granite,  limestone, 
magnesite,  magnesium  carbonates,  marble,  mollusk 
shells  (including  clam  shells  and  oyster  shells) , 
phosphate  rock,  potash,  quartzite,  slate,  soapstone, 
stone  (used  or  sold  for  use  by  the  mine  owner  or 
operator  as  dimension  stone  or  ornamental  stone) , 
thenardite,  tripol,  trona,  and  (if  paragraph  (2) 

(b)  does  not  apply)  bauxite,  flake  graphite,  sluor- 
spar,  lepidolite,  mica,  spodumene,  and  talc  (inclu¬ 
ding  pyrophyllite) ,  except  that,  unless  sold  on  bid 
in  direct  competition  with  a  bona  fide  bid  to  sell 
a  mineral  listed  in  paragraph  (3) ,  the  percentage 
shall  be  5  percent  for  any  such  other  mineral  (other 
than  slate  to  which  paragraph  (5)  applies)  when  used, 
or  sold  for  use,  by  the  mine  owner  or  operator  as 
rip  rap,  ballast,  road  material,  rubble,  concrete 
aggregates,  or  for  similar  purposes.  For  purposes 
of  this  paragraph,  the  term  'all  other  minerals' 
does  not  include— 

(A)  soil,  sod,  dirt,  turf,  water,  or 
mosses;  or 

(B)  minerals  from  sea  water,  the  air, 
or  similar  inexhaustible  sources."  1/ 


E .  Heavy  Metals  Program. 


The  Heavy  Metals  Program,  initiated  in  1966,  has  been  a 
cooperative  program  of  the  Bureau  of  Mines  and  the  Geological 
Survey  organized  for  the  purpose  of  providing  the  mining  and 
extractive  industries  sufficient  new  information  and  incentive 
to  discover  and  bring  into  production  deposits  of  gold,  silver, 
platinum- group  metals,  mercury,  tin,  antimony,  bismuth  and 
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tantalum,  all  in  short  supply  in  the  United  States.  The 
program  s  efforts  have  been  chiefly  directed  at  gold.  1/ 

The  Geological  Survey  is  conducting  widely  ranging  field 
laboratory  studies  to  improve  the  knowledge  of  the  geology 
and  geochemistry  of  gold  and  the  other  heavy  metals,  to  iden¬ 
tify  and  evaluate  new  resources  of  the  metals,  and  to  identify 
arec s ,  or  targets  ,  favorable  for  their  occurrence,  for 
private  industry  to  explore  and  develop.  The  Bureau  of  Mines 
is  conducting  research  on  the  methods  of  reliably  evaluating 
low-grade  deposits,  on  mining  systems,  and  on  extraction 
methods,  particularly  as  applied  to  new  kinds  of  deposits 
identified  by  the  Geological  Survey.  2/ 


The  projects  have  been  chiefly  in  the  western  United 
States,  including  Alaska,  and  are  directed  not  only  to  de¬ 
posits  on  the  land  but  also  to  possible  gold  resources  in  sea 
bottom  deposits,  particularly  off  the  coasts  of  Alaska  and 
the  Pacific  Northwest.  3/ 

The  Director  of  the  Geological  Survey  has  stated  that 
the  Heavy  Metals  Program  does  not  differ  in  character  from 
the  widely  accepted  traditional  work  of  the  Geological  Survey 
or  the  Bureau  of  Mines,  in  that  the  objective  is  not  to  con- 
uct  the  physical  exploration  and  development  leading  to 
making  a  discovery  of  valuable  metal  deposits  and  bringing 
them  into  production,  but  rather  to  conduct  studies  and  re¬ 
search,  the  results  of  which  will  be  promptly  published  for 
the  mining  and  extractive  industries.  4/ 


1/  Hearings  on  H.R.  3274  and  H.R.  8803  Before  the 
Subcomm.  on  Mines  and  Mining  of  the  House  Comm,  on  Int .  and 
Insul.  Affairs,  90th  Cong.,  1st  Sess,  (1967). 

2/  Id. 

3/  Id.  at  190. 

.4/  W.  T.  Pecora,  Director,  Geological  Survey,  at  a 
meeting  of  the  American  Mining  Congress  held  in  Denver 
Colorado,  Sept.  10,  1967.  ’ 
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F. 


Lead  and  zinc  stabilization  program. 


The  1961  Act  establishing'  the  lead  and  zinc  stabili¬ 
zation  program,  provided  that  the  program  would  terminate  on 
December  31,  1965,  1/  but  in  1 965  it  was  extended  to  December 
31,  1970.  2/  The  purpose  of  the  program  is  to  stabilize  the 
mining  of  lead  and  zinc  by  small  producers  and,  at  the  same 
time,  conserve  domestic  reserves  of  lead  and  zinc  in  order  to 
assure  the  nation's  source  of  these  vital  metals  in  time  of 
emergency  or  war.  The  program  is  designed  also  to  benefit  the 
economy  generally,  particularly  in  the  depressed  lead-zinc 
mining  areas  in  the  Tri-State  area.  3/ 

Under  the  program,  the  Administrator  of  General  Services  4/ 
pays  to  small  producers  of  lead  and  zinc  75  percent  of  the 
difference  between  14  1/2  cents  per  pound  the  market  price  of 
lead  5/  and  55  percent  of  the  difference  between  14  1/2  cents 
and  the  market  price  of  zinc.  6/  A  small  producer  is  limited 
to  receiving  such  payments  on  1200  tons  of  zinc  and  1200  tons 
of  lead  produced  by  him  during  a  year.  _7/  A  small  producer  is 
defined  as  one  who  has  produced  lead  and  zinc  ores  or  con¬ 
centrates  from  mines  in  the  United  States  for  not  less  than 
twelve  months  prior  to  applying  for  payments  under  the  program, 
provided  that  since  1960  he  has  not  produced  during  any  year 
ores  or  concentrates  with  a  recoverable  content  of  more  than 


1/  Act  of  Oct.  3,  1961,  Pub. L. No.  87-347,  75  Stat.  768. 
2/  30  U.S.C.  §  687  (Supp.  Ill  1965-1967). 

_3/  H.R.Rep.No.  899,  87th  Cong.,  1st  Sess.  (1961). 

4/  See  41  C.F.R.  §  101.15.101  (1968). 

5/  30  U.S.C.  §  682(b)  (1964) . 

6/  Id.  §  682(c). 

7/  41  C.F.R.  §  101-15.106  (1968). 
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3,000  tons  of  lead  and  zinc  combined.  1/ 

is  uSLftf $OoSdSr2^or  the  ^  ^  the  pr°Sram 
stabilization  in  the ’annual  rates  of  production  thfld^ 

stabilization  payments  wil^r^de  airL^i^^t^^ 
m  lvidual  producers  within  such  quarterly  limitations.  3/ 


G. 


Land 


— -te r  and  air  conservation  laws  and  nnlin'Pg . 


hao  c  he  m^lng  and  treatment  of  nonfuel  minerals  usually 
wfth  th  etfect  on  the  environment.  This  effect  varies 

the  methodlnra-’.the  need  for  and  method  of  treatment,  and 
neraT  h  d  mlnln8<  Sand  and  gravel  pits  and  open  pit 

of  the^^f  are.exafPles  of  mining  which  will  destroy  some 
LtH  u  face  ln  the  removal  °f  mineral  bearing  materials 

" d  i° the  °C  ““"M  “  -««• 

e, lals  from  the  mining  operations.  Sand  and  gravel  operations 
are  frequently  near  urban  areas  and  the  processing  of  these 

steel  nllnT7  C°ntrhibute  to  the  --  pollution.  Smelters  ^d 
tribite  ?  examples  of  treatment  plants  that  con- 

hv  p  P?lutlon-  Waters  in  streams  may  be  polluted 

y  ers  from  mines,  by  waste  from  treatment  plants  and 
even  by  waters  running  off  dumps  of  waste  from  uranium 
mining  operations.  The  above  enumeration  is  not  intended  to 
be  complete  but  rather  is  intended  to  illustrate  the  variety 

hit  oTtl  and  itS  reUted  Passing  operations 

nave  on  the  environment . 

Congress  enacted  the  Federal  Water  Pollution  Control 


1/ 

30  U.S.C.  §  686  (Supp. 

III  1965-1967) 

2/ 

Id.  §  682(d) . 

• 

3/ 

41  C.F.R.  §  101-15.107 

(1968) . 
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Act  1/  pursuant  to  an  announced  national  policy  to  prevent, 
control  and  abate  water  pollution.  One  part  of  the  Act  pro¬ 
vides  for  establishing  standard 3 ,  and,  by  enforcement  of 
these  standards,  preventing  the  pollution  of  interstate  or 
navigable  streams  whether  the  matter  causing  or  contributing 
to  such  pollution  is  discharged  directly  into  such  waters 
or  reaches  such  waters  after  discharge  into  tributaries  of 
such  waters.  2/  This  Act  is  under  the  jurisdiction  of  the 
Secretary  of  the  Interior  3/  and  provides  that  the  stand¬ 
ards  of  quality  established  will  be  such  as  to  protect  the 
public  health  or  welfare,  enhance  the  quality  of  water, 
and  serve  the  purposes  of  the  Act.  Consideration  is  to  be 
given  in  establishing  standards  to  their  use  and  value  for 
public  water  supplies,  propagation  of  fish  and  wildlife, 
recreational  purposes,  and  agricultural,  industrial  and 
other  legitimate  uses.  States  were  allowed  until  June  30, 

1967,  to  adopt  (a)  water  quality  criteria  applicable  to 
interstate  waters  or  portions  thereof  within  the  respective 
States,  and  (b)  a  plan  for  implementation  and  enforcement  of 
the  water  quality  criteria.  If  the  Secretary  determines  that 
the  state's  criteria  and  plan  are  consistent  with  the  provisions 
of  the  Act  relating  to  standards  of  quality,  then  the  state's 
criteria  and  plan  will  thereafter  be  the  water  quality  stand¬ 
ards  applicable  to  interstate  waters  and  tributaries  of  such 
waters  in  the  state.  A  procedure  is  established  for  adoption 
of  standards  of  water  quality  for  a  state  if  the  state  fails 
to  adopt  water  quality  control  standards  or  does  not  adopt 
water  quality  standards  which  the  Secretary  finds  to  be  con¬ 
sistent  with  those  set  forth  in  the  Act.  The  Act  contem¬ 
plates  that  states  will  assume  the  primary  responsibility  for 
enforcement  of  water  quality  standards.  If  a  state's  efforts 
prove  inadequate,  the  Secretary  is  empowered  to  initiate 


1/  33  U.S.C.A.  §  466  et  seq.  (Supp.  1968). 

2/  33  U.S.C.A.  §  466g  (Supp.  1968). 

3/  Reorganization  Plan  No.  2  of  1966,  80  Stat.  1608, 
33  U.S.C.A.  note  following  §  466  (Supp.  1968). 
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abatememt  action.  1/ 

The  Secretary  of  Health,  Education,  and  Welfare  has 
jurisdiction  of  the  Air  Quality  Act  of  1967,  2/  which  was 
enacted  to  provide1  for  the  prevention  and  control  of  air 
pollution.  The  Secretary  was  given  until  November  21 
1968  to  define  broad  atmospheric  areas  of  the  nation  upon 
the  basis  of  such  factors  as  climate,  meteorology,  and 
topography  which  affect  the  interchange  and  diffusion  of 
pollutants  in  the  atmosphere.  3/  The  Act  provides  that  he 
will  then  designate  specific  air  quality  control  regions  on 
the  basis  of  tactors  which  suggest  that  a  group  of  com¬ 
munities  should  be  treated  as  a  unit  for  the  purpose  of 
setting  and  implementing  air  quality  standards.  4/  The 
Secretary  is  then  required  to  develop  air  quality  criteria 
for  a  pollutant  or  group  of  pollutants,  together  with  in¬ 
formation  on  available  control  techniques  applicable  to  the 
various  sources  of  the  pollutant.  There  is  also  a  time¬ 
table  for  states  to  follow  in  developing  air  quality  stand¬ 
ards  and  implementation  plans  for  the  air  quality  control 
regions  that  the  Secretary  has  previously  designated.  If 
the  Secretary  finds  that  the  state's  air  quality  standards 
and  plans  for  their  implementation  are  consistent  with 
criteria  and  related  control  technology  information,  then 
those  standards  and  plans  will  take  effect.  5/  If  a  state 
fails  to  establish  standards  or  if  the  Secretary  finds  that 
the  standards  are  not  consistent  with  the  criteria,  he  can 
initiate  action  to  insure  that  appropriate  standards  are 
set.  6/  The  Act  contemplates,  as  in  the  case  of  the  Federal 

r 


2/  33  U.S.C.A.  ^  466g  (Supp.  1968). 
2/  42  U.S.C.A.  §  1857  (Supp.  1968). 
3/  Id.  §  1857c -1. 

4/  Id.  §  1857c -2(a)  ( 2)  . 

5/  Id  §  1857d(c) (1)  . 

6/  Id.  §  1857d(c)  (2)  . 
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Water  Pollution  Control  Act,  that  the  states  will  assume  the 
primary  responsibility  for  the  enforcement  of  the  air  quality 
standards,  but  the  Secretary  has  authority  to  initiate  abate¬ 
ment  action  if  the  state's  efforts  prove  inadequate.  1/ 

The  Federal  Water  Pollution  Control  Act  and  the  Air 
Quality  Act  of  1967  are  not  peculiarly  applicable  to  the 
mining  industry.  On  the  other  hand,  any  law  relating  to 
land  reclamation  will  be  directed  at  problems  created  almost 
entirely  by  the  mining  industry.  Presently  there  is  no 
federal  law  relating  to  land  reclamation,  but  in  the  last 
session  of  Congress  the  Administration  sponsored  S.  3132  2/ 

requiring  the  reclamation  of  future  mined  land.  The  procedures 
contained  in  this  bill  paralleled  the  procedures  established 
for  the  Federal  Water  Pollution  Control  Act  and  Air  Quality 
Act  in  providing  that  a  Sstate  may  submit  a  plan  for  the 
regulation  of  surface  mines  and  the  reclamation  of  surface 
mined  areas  consistent  with  standards  set  forth  in  the  bill. 
These  standards  require  that  the  Secretary  find  that  the 
plan  includes  laws  and  regulations  of  the  state  which  would 
assure  reclamation  of  surface  mineral  lands  and  would  meet 
standards  established  by  Congress.  These  standards  would 
include  (1)  the  control  of  erosion,  flooding  and  pollution 
of  water,  (2)  the  isolation  of  toxic  materials,  (3)  the  pre¬ 
vention  of  air  pollution  by  dust  or  burning  refuse  piles  or 
otherwise,  (4)  the  reclamation  of  surface  mined  areas  by  re- 
vegetation,  replacement  of  soil  or  other  means,  (5)  the 
maintenance  of  access  through  mined  areas,  (6)  the  prevention 
of  land  or  rockslides,  (7)  the  protection  of  fish  and  wildlife 
and  their  habitat,  (8)  the  prevention  of  hazards  to  public 
health  and  safety,  and  (9)  the  provision  that  reclamation  work 


1/  Id .  §  185  7d( c )  (4  )  . 

2/  90th  Cong  ,  2d  Sess.  (1968).  The  Solicitor 
of  the  Department  of  the  Interior  advised  the  Secretary  of  the 
Interior  that  S.  3132  would  be  a  valid  exercise  by  Congress  of 
its  power  under  the  Commerce  Clause  Opinion  of  the  Solicitor 
M-36748  (Aug.  8,  1968).  S.  524  and  H.R  659,  both  virtual^ ’ 

identical  with  S.  3132,  have  been  introduced  in  the  91st  Congress 
1st  Session. 
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be  planned  in  advance  and  completed  within  reasonably  pre¬ 
scribed  time  limits.  The  bill  provides  that  if  the  state 
does  not  present  a  satisfactory  plan,  the  Secretary  may 
initiate  action  for  the  federal  regulation  of  surface  mines. 
The  concluding  section  of  the  bill  provides  that  nothing 
shall  affect  the  right  of  federal  agencies  under  other 
provisions  of  law  to  include  in  any  lease,  permit,  or  other 
instrument  conditions  as  may  be  appropriate  to  regulate  sur¬ 
face  mining  operations  and  reclaim  surface  mined  areas  in 
ands  under  their  jurisdiction,  provided  such  conditions  are 
at  least  equal  to  any  under  any  approved  state  plan  or  under 
a  regulation  issued  where  there  is  no  approved  state  plan 


Locking  up  mineral  rights  by  sale  of  public  land. 


The  Public  Land  Sale  Act  of  1964  1/  was  enacted  as  a 
temporary  measure  pending  the  implementing  of  recommendations 
ot  the  Public  Land  Law  Review  Commission.  Although  the 
provisions  of  this  Act  may  not  express  a  fixed  policy  of 
ongress,  the  treatment  of  mineral  rights  in  lands  sold  pur¬ 
suant  to  its  provisions  deserves  the  attention  of  the  Public 
Land  Law  Review  Commission.  This  Act  authorizes  and  directs 
the  Secretary  of  the  Interior  to  dispose  of  public  lands  that 
have  been  classified  for  disposal  in  accordance  with  a 
e termination  that  (a)  the  lands  are  required  for  the  orderly 
and  development  of  a  community,  or  (b)  the  lands  are 
c nef ly  valuable  for  residential,  commercial,  agricultural 
(exc  usive  of  lands  chiefly  valuable  for  grazing  and  raising 
forage  crops),  industrial,  or  public  uses  or  development. 
Sales  of  such  lands  may  be  made  to  governmental  agencies  at 
heir  appraised  fair  market  value  or  to  qualified  individuals 
through  competitive  bidding  at  not  less  than  their  appraised 
fair  market  value.  .2/ 


„  Thls  1964  Act  provides  with  respect  to  such  sales  that 
all  patents  or  other  evidences  of  title  issued  .  .  .  shall 


1/  43  U.S.C.  §§  1421-14 27  (1964). 

2/  Id.  §  1421. 
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contain  a  reservation  to  the  United  States  of  all  mineral 
deposits  which  shall  thereupon  be  withdrawn  from  appropria¬ 
tion  under  the  public  land  laws  including  the  mining  and 
mineral  leasing  laws."  1 J 

For  all  practical  purposes,  such  a  mineral  reservation 
in  the  patent  accompanied  by  a  statutory  withdrawal  per¬ 
manently  locks  up  any  minerals  contained  in  these  lands. 

Lands  known  to  contain  valuable  deposits  of  mineral  would 
never  be  classified  for  sale  under  the  Act,  and  the  mineral 
reservation  is  therefore  made  only  for  sales  of  lands  having 
no  known  mineral  deposits.  It  seems  doubtful  that  the  public 
interest  is  better  served  by  locking  up  unknown  mineral  re¬ 
sources  in  these  lands  than  by  permitting  them  to  pass  to  the 
purchasers . 


I •  Gold  and  silver  pricing  policies. 


Before  World  War  II,  the  United  States  had  accumulated 
extremely  large  stockpiles  of  both  gold  and  silver.  The 
gold  stockpile  resulted  largely  from  imports  attracted  by 
the  increase  in  1934  in  the  price  of  gold  from  $20  an  ounce 
to  $35  an  ounce  and  restrictions  placed  on  its  possession 
and  use.  2 J  The  stockpile  of  silver  accumulated  because 
of  purchases  commencing  in  1934  were  made  under  the  Silver 
Purchase  Acts .  3/ 

Since  World  War  II,  these  stockpiles  of  gold  and  silver 
have  been  depleted  for  different  reasons.  The  drain  on  the 
supply  of  gold  has  been  because  of  amounts  required  by  other 
countries  in  international  settlements.  As  a  result  of  this 


1/  Id.  §  14 24 . 

Zj  Gold  Reserve  Act  of  1934,  31  U.S.C.  §  440  et  seq .  (1964). 

3/  Act  of  June  18,  1934,  ch.  674,  48  Stat.  1178;  Act  of 
July  6,  1939,  ch.  260,  53  Stat.  998;  and  Act  of  July  31,  1946, 
ch.  718,  60  Stat.  750. 
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drain  on  gold  stocks  and  similar  problems  being  experienced 
by  other  countries,  the  United  States  on  March  17,  1968, 
announced  a  drastic  change  of  policy  with  respect  to  the 
pricing  of  gold.  Prior  to  this  date  the  policy  had  been 
that  the  United  States  required  all  gold  in  the  United  States 
to  be  sold  to  it  or  to  parties  authorized  by  it  for  $35  an 
ounce,  and  it  sold  gold  to  all  authorized  persons  for  in¬ 
dustrial,  professional ,  or  artistic  uses  at  the  same  price. 
Private  holding  of  gold  in  the  United  States  or  by  United 
states  citizens  and  companies  abroad  were  prohibited  by  law. 

The  change  of  policy  on  March  17,  1968,  did  not  change  the 
prohibition  on  the  private  holding  of  gold.  It  did,  however, 
change  the  policy  by  establishing  a  two-price  system.  The 
United  States  continued  to  buy  and  sell  gold  at  the  established 
price  of  $35  an  ounce  in  transactions  with  monetary  authorities, 
but  no  longer  purchased  gold  on  the  private  market  or  sold 
gold  for  industrial,  professional,  or  artistic  uses.  Under 
the  new  policy,  domestic  producers  of  gold  were  authorized 
to  sell  to  authorized  domestic  users  at  the  best  price 
obtainable  and  to  sell  and  export  freely  to  foreign  buyers. 

Sales  by  the  United  States  to  monetary  authorities  in  other 
countries  have  continued  at  $35  an  ounce.  The  price  of  gold 
sold  by  domestic  producers  to  authorized  buyers  has  increased 
until  on  January  9,  1969,  the  quoted  bid  price  for  gold  was 
$42.45  an  ounce.  1/ 

Because  the  price  of  gold  is  fixed  by  law  but  the  cost 
of  producing  gold  has  been  steadily  increasing,  efforts  have 
been  made  to  obtain  subsidy  payments  for  domestic  gold  pro¬ 
ducers,  and  various  subsidy  bills  have  been  introduced  in 
Congress.  Although  it  is  recognized  that  gold  is  in  short 
supply,  and  the  government  is  making  efforts  to  increase 
production  through  the  Heavy  Metals  Program  and  by  furnishing 
financial  assistance  for  exploration  by  private  parties,  the 
enactment  of  subsidy  bills  has  been  consistently  opposed  on 
the  ground  that  gold  is  not  like  other  commodities  or  metals 
and  is  primarily  important  as  a  monetary  standard  of  value. 
Because  the  dollar  is  linked  to  gold,  it  has  been  the  firm 
policy  of  the  government  to  maintain  the  present  dollar 


\J  The  Wall  Street  Journal.  Jan.  10,  1969. 
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price  of  gold  at  $35  an  ounce.  The  government  also  main¬ 
tains  that  since  this  policy  is  the  foundation  for  the 
international  monetary  system,  any  indication  of  a  departure 
from  the  policy,  such  as  providing  subsidy  payments,  would 
cause  a  loss  of  confidence  in  the  dollar  and  a  consequent 
serious  disruption  of  international  trade  and  payments.  1/ 

World  production  of  silver  has  in  recent  years  not 
been  sufficient  to  meet  coinage  and  industrial  demands.  2/ 
Prior  to  November,  1961,  the  United  States  sold  silver  from 
that  part  of  its  stockpile  not  required  for  coinage  or  held 
for  the  redemption  of  silver  certificates.  Because  of  the 
extremely  heavy  demands  for  silver  which  threatened  to  ex¬ 
haust  stocks  of  free  silver,  the  President  in  November,  1961, 
stopped  all  sales  of  silver,  but,  of  course,  persons  holding' 
silver  certificates  could  still  redeem  them  for  silver. 

By  Act  of  June  4,  1963,  3/  Congress  repealed  the  Silver 
Purchase  Acts  and  authorized  the  issuance  of  $1  Federal 
Reserve  notes,  thus  eliminating  the  need  for  the  future 
issuance  of  $1  silver  certificates.  This  1963  Act  marked 
the  beginning  of  the  phasing  out  of  silver  as  a  monetary  and 
coinage  metal  in  the  United  States  monetary  system. 

The  Coinage  Act  of  1965  4/  removed  silver  from  the  dime 
and  quarter,  reduced  the  silver  content  of  the  half  dollar, 
and  authorized  the  President  to  create  a  Joint  Commission 
on  Coinage.  Under  the  authority  of  the  1965  Act,  the 
Treasury  held  the  price  of  silver  to  its  statutory  value. 


1/  Hearings  on  H.R.  3274  and  H.R.  8803  Before  the  Subcomm. 
on  Mines  and  Mining  of  the  House  Comm,  on  Int .  and 
Insul .  Affairs,  90th  Cong.,  1st  Sess.  22  (1967). 

2/  Hearing  on  H.R.  5389  before  the  Senate  Comm,  on  Banking 
and  Currency,  88th  Cong.,  1st  Sess.  13  (1963). 

3/  Pub. L. No.  88-36,  77  Stat.  54. 

4/  31  U.S.C.  §  391  et  seq.  (Supp.II  1965-1966). 
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$l-29  an  ounce,  through  unrestricted  sales  at  that  price 
ot  silver  to  all  purchasers,  domestic  and  foreign.  On 
May  18,  1967,  sales  of  silver  were  discontinued  to  pur¬ 
chasers  other  than  domestic  industrial  users  of  silver  who 
were  required  to  certify  that  the  silver  would  be  uised’in 
domestic  manufacturing  operations,  and  regulations  were 
adopted  prohibiting  the  unauthorized  melting,  treating  or 
exporting  of  silver  coins  of  the  United  States.  1/ 


On  August  4,  1967,  the  Treasury  terminated  its  policy 
of  selling  silver  at  $1.29  an  ounce  and  commenced  through 
i  s  agent,  General  Services  Administration,  to  make  sales 
under  a  competitive  bid  procedure  at  a  rate  not  exceeding 
two  million  ounces  a  week.  This  figure  was  estimated  as 
approximately  equaling  the  prevailing  deficit  between  the 
industrial  consumption  of  silver  and  domestic  mining 

P-dUCl10n;  ,This  P°licy  has  continued,  and  on  December  20, 
iyb°;  the  Joint  Commission  on  the  Coinage  advised  the 
President  that  free  silver  supplies  were  ample  to  continue 
uture  silver  sales  in  the  market  for  two  years  or  longer.  2/ 
On  December  31,  1968,  General  Services  Administration  an-  " 
nounced  sales  of  silver  on  bids  which  averaged  slightly  in 
excess  of  $1.80  per  ounce.  3/ 


„f  *°'ihr**  th<T  ffrst  meetin§  under  the  Nixon  Administration 
the  Joint  Commission  on  the  Coinage,  the  Treasury  lifted 

its  ban  on  melting  and  exporting  silver  coins,  freeing  large 
amounts  of  the  metal  for  industrial  use.  It  also  announced 
that  efiective  May  27,  1969,  the  amount  of  silver  to  be 
o  terecl  by  General  Services  Administration  at  its  weekly 
auctions  would  be  reduced  to  1.5  million  ounces  from  2 
million  ounces,  and  that  this  weekly  offering  would  be  main¬ 
tained  until  the  current  surplus  of  about  150  million  ounces 
is  exhausted.  A  further  change  in  policy  stated  in  the  an¬ 
nouncement  of  the  Treasury  is  the  removal  of  the  requirement 


\_!  Letter  from  Secretary  of  the  Treasury  Fowler 
to  the  President,  Dec.  20,  1968. 

2/  Id. 

3/  G.S.A.  Ne^s  Release  #4168,  Jan.  2,  1969. 
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that  the  silver  purchased  at  the  weekly  auction  be  used  in 
domestic  industry.  Instead,  the  auction  will  be  open  to 
all  bidders.  With  these  guidelines  on  the  amount  of  silver 
offered,  the  Secretary  of  the  Treasury  said  that  '’both 
silver  producers  and  consumers  will  be  on  notice  as  to  when, 
within  reasonable  limits,  the  Treasury  supply  will  end  and 
can  base  their  planning  on  this  awareness."  1/  The  Treasury 
also  announced  that  it,  will  ask  Congress  to  authorize  the 
minting  of  silverless  half-dollars  and  dollars,  and  for 
approval  to  sell  2.9  million  rare  silver  dollars.  2/ 


J •  Mine  safety. 


Until  the  enactment  of  the  Federal  Metal  and  Nonmetallic 
Mine  Safety  Act  of  1966,  3/  jurisdiction  over  mine  safety  had 
been  left  to  the  states,  except  for  provisions  contained  in 
leases  issued  under  the  mineral  leasing  laws  setting  forth 
conditions  in  respect  of  health  and  safety  of  miners,  4/  and 
safety  regulations  of  the  Department  of  Labor  imposed  by  the 
Walsh  Healey  Public  Contracts  Act  on  government  procurement 


J_/  The  Wall  Street  Journal.  May  13,  1969,  at  2,  col.  2. 

2/  Id. 

3/  30  U.S.C.  §  721  et  seq .  (Supp.  Ill,  1965-1967). 

4/  The  Mineral  Leasing  Act  of  1920,  30  U.S.C.  §  187 

(1964),  provides  in  pertinent  part;  "Each  lease  shall  contain 
provisions  for  the  purpose  of  insuring  the  exercise  of  reason¬ 
able  diligence,  skill  and  care  in  the  operation  of  said  prop¬ 
erty;  a  provision  that  such  rules  for  the  safety  and  welfare 
of  the  miners  ...  as  may  be  prescribed  by  said  Secretary 
shall  be  observed  .  .  „  . "  The  Geological  Survey  is  charged 

with  the  enforcement  of  health  and  safety  regulations  applicable 
to  the  federal  lease  for  nonfuel  minerals,  but  the  function 
of  making  inspections  is  vested  in  the  Bureau  of  Mines. 

30  C.F.R.  §  231  (1968) . 
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contracts  for  minerals,  1 / 

The  Federal  Metal  and  Nonmetallic  Mine  Safety  Act  is 
applicable  to  every  mine  the  products  of  which  regularly 
enter  interstate  commerce,  or  the  operations  of  which  affect 
interstate  commerce,  2/  and  the  term  "mine”  includes  property 
used  in  the  milling  of  minerals,  except  that,  with  respect 
to  protection  against  radiation  hazards,  it  does  not  include 
property  used  in  the  milling  of  source  material.  3/ 

The  Secretary  of  the  Interior  administers  the  Act,  which 
states,  however,  that  he  shall  provide  that  the  major  re¬ 
sponsibility  for  the  administration  of  its  provisions  shall 
be  vested  in  the  Bureau  of  Mines,  4/ 

The  Secretary  is  required  by  the  Act  to  develop  and 
promulgate  health  and  safety  standards  for  the  promotion 
of  health  and  safety  and  prevention  of  accidents.  5/  On 
January  16,  1969,  the  Secretary  of  the  Interior  announced 
proposed  Health  and  Safety  Standards  applicable  to  Metal 
and  Nonmetallic  Open  Pit  and  Underground  Mines  and  Sand,. 
Gravel  and  Crushed  Stone  Operations.  6/ 

Standards  of  health  and  safety  may  or  may  not  be 
mandatory.  The  Secretary  is  authorized  to  establish  Advisory 
Committees  to  advise  and  assist  him  in  establishing 


1/  Revised  Safety  and  Health  Standards  for  Federal 
Supply  Contracts  were  established  by  the  Secretary  of  Labor 


on  Jan . 
(1969)  . 

17,  1969.  41 

C.F  R.  Part  50-204,  34  Fed. Reg 

2/ 

30  U.S.C.  § 

722  (Supp ,  III  1965-1967). 

3/ 

Id.  §  721. 

4/ 

Id.  §  736. 

5/ 

Id.  §  725. 

6/ 

34  Fed. Reg. 

656  (1969). 

1074 


standards  and  other  matters.  1 /  Proposed  mandatory  standards 
are  subject  to  review  in  an  administrative  hearing  before  the 
Secretary  (whose  decision  may  be  appealed  to  the  courts)  ex¬ 
cept  where  the  mandatory  standard  has  been  recommended  by  the 
Advisory  Committee.  2/ 

If,  upon  inspection  or  investigation  of  any  mine,  the 
agent  of  the  Secretary  finds  that  a  danger  exists  which 
could  reasonably  be  expected  to  cause  death  or  serious 
physical  harm  immediately  or  before  the  cause  of  danger  can 
be  eliminated,  he  may  order  the  closing  of  the  dangerous  portion 
of  the  mine  until  the  cause  of  the  danger  has  been  eliminated. 
If,  upon  inspection  or  investigation,  the  agent  of  the  Secre¬ 
tary  finds  a  violation  of  a  mandatory  standard  but  not  im¬ 
minent  danger  that  may  cause  death  or  serious  physical  injury, 
he  may  issue  an  order  allowing  a  reasonable  time  to  comply 
with  the  mandatory  standard,  and,  if  there  is  no  compliance 
within  the  prescribed  time  or  such  further  time  as  he  may 
permit,  he  may  close  that  portion  of  the  mine  affected  by 
the  noncompliance  with  the  mandatory  standard.  3/  The  mine 
operator  may  obtain  an  administrative  review  from  such  an 
order  4/  and  may  then  appeal  to  the  courts  for  a  review.  5/ 

If  a  state  desires  to  enforce  state  health  and  safety 
standards  in  mines  located  in  the  state  instead  of  having 
the  mandatory  standards  of  the  federal  Act  made  applicable 
to  the  mines,  it  may  do  so  by  obtaining  the  approval  of 
the  Secretary  to  a  state  plan.  The  State  Plan  must  meet 
certain  minimum  criteria  established  by  the  Federal  Metal  and 
Nonmetal lie  Mine  Safety  Act  and  the  state  must  satisfy  the 
Secretary  of  the  Interior  that  existing  state  health  and 


1/ 

30 

u.s 

.c.  § 

726 

2/ 

Id. 

§ 

725. 

3/ 

Id. 

§ 

727. 

4/ 

Id. 

§§ 

00 

<N 

730 

5/ 

Id. 

§ 

731. 

(Supp  III  1965  -1967) . 
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safety  standards  and  the  provisions  for  the  enforcement  of 
these  standards  would  be  substantially  as  effective  as  enforce¬ 
ment  of  the  mandatory  standards  established  pursuant  to  the 
federal  Act.  The  Secretary  is  charged  with  the  responsibility 
of  continuing  to  evaluate  the  state  plan  and  the  manner  in 
which  each  state  with  an  approved  plan  is  carrying  it  out, 

«nd  if  after  due  notice  and  hearing  he  determines  that  there 
is  a  failure  to  comply  substantially  with  any  provision  of  a 
state  plan,  he  will  withdraw  his  approval  of  the  state  plan.  1/ 


Mining  Claims  Occupany  Act. 


The  Mining  Claims  Occupancy  Act  2/  was  originally  enacted 
in  1962,  and  in  1967  its  expiration  date  was  extended  from 
October  23,  1967  to  June  30,  1971.  3/ 

Since  the  early  days  of  the  West,  miners  have  historic¬ 
ally  made  homes  on  their  mining  claims.  Many  claims  valid 
when  first  occupied,  were  worked  out  or  for  other  reasons 
did  not  qualify  for  a  patent,  but  their  possessors  have  con¬ 
tinued  to  live  on  them.  Many  of  these  claims  were  purchased 
in  good  faith  as  places  of  residence  by  persons  who  believed 
they  obtained  legal  title  to  the  property.  One  who  can  show 
that  he  and  his  predecessors  in  interest  have  had  their  resi¬ 
dence  on  a  mining  claim  since  prior  to  July  23,  1955,  may 
apply  for  the  purchase  of  the  area  actually  occupied’up  to 
five  acres.  4 J  If  the  land  is  under  the  jurisdiction  of  a 
government  agency  other  than  the  Department  of  the  Interior, 
the  consent  to  the  sale  of  the  other  agency  is  required,  and, 
if  it  is  not  granted,  the  authorized  officer  in  the  Department 
of  the  Interior  may,  in  his  discretion,  select  another  tract 


1/  Id.  §  735- 

2/  30  U.S.C.  §  701  et  seq.  (1964)  as  amended. 

3/  Id.  §  701  (Supp.  Ill  1965-1967). 

4/  Id. 
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to  sell  the  applicant.  1/  Any  sale  under  this  Act  is 
discretionary  with  the  authorized  officer  in  the  Depart¬ 
ment  of  the  Interior  and*  if  made,  will  be  made  under  the 
following  conditions: 

(1)  The  interest  conveyed  may  be  fee  title,  exclusive 
of  mineral  rights,  but  may  be  a  lesser  interest.  The  policy 
of  the  Department  of  the  Interior  is  to  grant  the  maximum 
tenure  consistent  with  the  public  interest  in  the  lands 
involved.  2/ 

(2)  The  purchase  price  is  the  fair  market  value  of 
the  interest  to  be  conveyed,  exclusive  of  the  value  of 
any  improvements  placed  on  the  land  by  the  applicant  or 
his  predecessors  in  interest.  In  establishing  the  purchase 
price,  consideration  is  given  to  the  equities  of  the  ap¬ 
plicant  and  his  predecessors  in  interest.  3/ 

(3)  The  applicant  must  relinquish  any  asserted  rights 
in  the  mining  claim  if  it  has  not  previously  been  determined 
to  be  invalid.  4/ 


L .  Policy  of  the  United  States  governing 
natural  resources  user  charges. 


By  Circular  No.  A-25  dated  September  23,  1959,  the 
Bureau  of  the  Budget  advised  the  heads  of  Executive  Depart¬ 
ments  and  Establishments  of  the  policy  of  the  Government  with 
respect  to  user  charges: 

"Where  federally  owned  resources  or 


1/ 

Id.  §  704 

(1964) . 

2/ 

43  C.F.R. 

§  2215.0-2  (1968)  . 

3/ 

30  U.S.C. 

§  705  (1964)  . 

4/ 

Id.  §  701. 
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property  are  leased  or  sold,  a  fair  market 
value  should  be  obtained.  Charges  are  to  be 
determined  by  the  application  of  sound  business 
management  principles,  and  so  far  as  practicable 
and  feasible  in  accordance  with  comparable  com¬ 
mercial  practices .  Charges  need  not  be  limited 
to  the  recovery  of  costs;  tney  may  produce  net 
revenues  to  the  Government.”  1/ 

A  study  by  the  Bureau  of  Budget  in  June,  1964,  states 
the  policy  with  respect  to  user  charges  involving  oil,  gas 
and  mineral  leasing  and  mining  claims  as  follows: 

"Principle 

The  Federal  Government  should  recover  the  fair 
market  value  of  leases  (and  prospecting  permits) 
for  oil,  gas,  and  mineral  resources  subject  to 
disposal  on  a  lease  basis.  Competitive  bidding 
shall  be  used  as  a  measure  of  establishing  fair 
market  value,  except  where  it  does  not  appear 


1/  Congress  has  established  (31  U.S.C.  §  483a  (1964)) 
a  related  policy  by  stating:  "It  is  the  sense  of  the  Con¬ 
gress  that  any  work,  service,  publication,  report,  document 
benefit,  privilege,  authority,  use,  franchise,  license,  permit 
certificate,  registration  or  similar  thing  of  value  of  utility ’ 
performed,  furnished,  provided,  granted,  prepared,  or  issued 
by  any  Federal  Agency  .  .  .  to  or  for  any  person  .  .  .  shall 

be  self-sustaining  to  the  full  extent  possible,  .  .  .  and  the 

head  of  each  Federal  Agency  is  authorized  by  regulation  (which 
in  the  case  of  agencies  in  the  executive  brLch,  shall  be 
as  uniform  as  practicable  and  subject  to  such  policies  as 
the  President  may  prescribe)  to  prescribe  therefor  such  fee 
charge,  or  price,  if  any,  as  he  shall  determine  .  .  .  to  be 
fair  and  equitable  taking  into  consideration  direct  and  in¬ 
direct  cost  to  the  Government,  value  to  the  recipient,  public 

policy  or  interest  served,  and  other  pertinent  facts  ." 

This  statute  has  been  construed  to  be  a  constitutional  delega¬ 
tion  of  legislative  power.  Aeronautical  Radio  Inc  v 
United  States,  335  F.2d  304  (7th  Cir.  1964). 
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that  sufficient  competitive  interest  exists. 

Where  it  is  determined  that  competitive  interest 
is  not  sufficient  to  warrant  the  use  of  competitive 
bidding  techniques,  the  fee  should  be  set  on  a 
non-competitive  basis,  at  a  level  estimated  to 
yield  a  fair  value,  taking  into  account  such  in¬ 
formation  as  exists  about  the  geologic  structure, 
the  relevant  qualities  of  the  land  involved, 
other  factors  customarily  used  in  placing  a  value 
on  such  leases  or  permits,  and  the  desirability  of 
encouraging  exploration  and  development  when  needed 
in  the  national  interest.  Further,  where  signifi¬ 
cant  non -mineral  surface  values  exist  on  mining 
claims,  the  appraised  surface  values  should  be 
recovered  at  the  time  the  patent  is  issued. 

Implementation 

To  place  revenues  from  oil  and  gas  leasing  on  a 
fair  market  value  basis  in  all  circumstances,  to 
authorize  collection  of  fees  and  otherwise  provide 
for  an  equitable  return  from  the  like  treatment  of 
mineral  leasing  on  public  domain  as  well  as  on 
acquired  lands,  and  to  charge  for  surface  nonmineral 
resources  on  mining  claims  going  to  patent  will  require 
revision  of  the  pertinent  provisions  of  the  mining 
laws  and  other  acts  governing  mineral  leasing,  pros¬ 
pecting,  and  mining  rights  to  make  them  consistent  with 
each  other  and  with  the  principle.  The  Bureau  of  the 
Budget  will  request  the  agencies  concerned  to  advance 
legislative  proposals  to  effect  the  changes  required.” 

The  words  in  the  above  quotation,  "encouraging  explora¬ 
tion  and  development  when  needed  in  the  national  interest” 
seem  to  suggest  that  "encouraging  exploration  and  development” 
is  not  a  consideration  to  be  applied  generally  to  permits 
and  leases  for  mineral  resources  but,  rather,  is  the 
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exception .  1 J  The  controlling  consideration  in  fixing 
charges  for  leases  ahd  permits  appears  to  be  that  the 
Government  obtain  a  fair  market  value  for  its  mineral  re¬ 
sources  2/  or,  as  stated  in  Circular  No.  A-25,  to  make 
charges  in  accordance  with  comparable  commercial  prac¬ 
tices."  The  Federal  Government  may  have  other  objectives 
which  a  private  owner  would  not  have,  such  as  the  en¬ 
couragement  of  conservation,  the  encouragement  of  explora¬ 
tion,  or  the  development  of  a  resource  to  supply  a  national 
need  or  to  aid  in  the  development  of  the  area.  These  ob¬ 
jectives  would  not  always  be  consistent  with  the  objective 
of  a  private  owner  of  a  mineral  deposit  who  is  primarily 
concerned  with  securing  the  highest  possible  price  for  his 
property. 


M.  Stockpiles . 


Strategic  and  critical  minerals  and  other  materials  are 
stored  by  the  government  in  (1)  the  national  stockpile, 

(2)  the  Defense  Production  Act  inventory,  and  (3)  the 
supplemental  barter  stockpile.  Stockpile  objectives  for 
strategic  and  critical  materials  are  determined  by  the 
Office  of  Emergency  Preparedness  pursuant  to  the  Strategic 


±J  is  difficult  to  determine  the  considerations 

which  affect  a  decision  with  respect  to  leasing.  In  testi¬ 
fying  with  regard  to  the  Santa  Barbara  oil  leak,  former 
Secretary  of  the  Interior  Udall  stated  that  the  revenue 
deficit  was  not  "a  major  consideration",  or  "the  major 
factor  ,  but  was  "a  major  factor" in  his  decision  to  permit 
exploratory  drilling  in  the  Santa  Barbara  area.  Hearings 
on  S.  7  and  S.  544  Before  the  Subcomm,  on  Air  and  Water 
Pollution  of  the  Senate  Committee  on  Public  Works,  91st 
Cong.,  1st  Sess.  374  (1969)  (Reporter's  transcript). 

2/  Elsewhere  in  the  study  the  general  principle  is 
seated  that  less  than  full  cost  or  fair  market  value  may  be 
recover ed  where  the  full  payment  would  significantly  impair 
a  federally  sponsored  public  program,  but  this  general  prin¬ 
ciple  appears  to  have  no  application  to  collecting  user 
charges  under  the  mineral  leasing  program. 
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and  Critical  Materials  Stockpiling  Act  1 /  in  accordance 
with  general  policies  for  strategic  and  critical  materials 
stockpiling  established  by  the  Director  of  the  Office  of 
Emergency  Preparedness.  2 /  The  Director  of  the  Office  of 
Emergency  Preparedness  has  determined  that  stockpile  ob¬ 
jectives  shall  be  adequate  for  limited  or  general,  con¬ 
ventional  or  nuclear,  war,  whichever  shows  the  largest 
supply  requirements  deficit  to  be  met  by  stockpiling.  3/ 

Strategic  stockpile  objectives  for  conventional  war 
are  limited  to  meeting  estimated  shortages  of  materials 
for  a  three -year  emergency.  Strategic  stockpile  objectives 
for  nuclear  war  involving  an  attack  on  the  United  States 
are  designed  to  meet  estimated  shortages  of  materials 
during  (1)  actual  hostilities,  and  (2)  the  reconstruction 
of  the  national  economy  to  a  point  where  it  is  adequate 
for  national  defense.  4/ 

Different  acts  of  Congress  govern  the  three  stockpiles. 
The  Strategic  and  Critical  Materials  Stockpiling  Act  5/ 
provides  for  the  establishment  and  maintenance  of  a  national 
stockpile  of  strategic  and  critical  materials.  The  General 
Services  Administration  is  responsible  for  making  purchases 
of  strategic  and  critical  materials  and  providing  for  their 
storage,  security,  and  maintenance.  These  functions  are 
performed  in  accordance  with  directives  issued  by  the 
Director  of  the  Office  of  Emergency  Preparedness.  The  Act 
also  provides  for  the  transfer  from  other  government 
agencies  of  strategic  and  critical  materials  which  are 


1/  50  U.S.C.  §§  98 -98h  (1964). 

2]  DM0  8600.1,  General  Policies  for  Strategic  and 
Critical  Materials  Stockpiling,  Mar.  30,  1964,  29  Fed. 
Reg.  5076  (1964). 

3/  Id. 

4/  Id. 

5/  50  U.S.C.  §§  98 -98h  (1964). 
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excess  to  the  needs  of  such  other  agencies  and  are  required 
to  meet  the  stockpile  objectives  established  by  the  Office 
of  Emergency  Preparedness.  In  addition,  the  General  Services 
Administration  is  responsible  for  disposing  of  those  strategic 
and  critical  materials  which  the  Office  of  Emergency  Pre¬ 
paredness  determines  to  be  no  longer  needed  for  stockpile 
purposes . 

Under  Section  303  of  the  Defense  Production  Act  of  1950  1/ 
and  Executive  Order  10480,  as  amended,  the  General  Services 
Administration  is  authorized  to  make  purchases  of  or  com¬ 
mitments  to  purchase  metals,  minerals,  and  other  materials 
for  government  use  or  resale,  in  order  to  expand  productive 
capacity  and  supply,  and  also  to  store  the  materials  acquired 
as  a  result  of  such  purchases  or  commitments .  Such  functions 
are  carried  out  in  accordance  with  programs  certified  by  the 
Director  of  the  Office  of  Emergency  Preparedness. 

As  a  result  of  a  delegation  of  authority  from  the  Office 
of  Emergency  Preparedness,  2/  the  General  Services  Adminis¬ 
tration  is  responsible  for  the  maintenance  and  storage  of 
materials  placed  in  the  supplemental  stockpile.  Section  206 
of  the  Agricultural  Act  of  1956  3/  provides  that  strategic 
and  other  materials  acquired  by  the  Commodity  Credit  Corpora¬ 
tion  as  a  result  of  barter  or  exchange  of  agricultural 
products,  unless  acquired  for  the  national  stockpile  or  for 
other  purposes,  shall  be  transferred  to  the  supplemental 
stockpile  established  by  Section  104(b)  of  the  Agricultural 
Trade  Development  and  Assistance  Act  of  1954.  4/  In  addition 
to  the  materials  which  have  been  or  may  be  so  acquired,  the 
materials  obtained  under  the  program  established  pursuant 


1/  50  U.S.C.App.  §  2093  (1964). 

2/  DM0  8600.1,  General  Policies  for  Strategic  and 
Critical  Materials  Stockpiling,  Mar,  30,  1964,  29  Fed. 
Reg.  5076  (1964). 

3/  7  U.S.C.  §  1856  (1964) . 

4/  Id.  §  1704(b). 
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to  the  Domestic  Tungsten,  Asbestos,  Fluorspar,  and 
Co lumbium -Tantalum  Production  and  Purchase  Act  of  1956,  1/ 
which  terminated  December  31,  1958,  have  been  transferred 
to  the  supplemental  stockpile,  as  authorized  by  the  pro¬ 
visions  of  the  Act. 

Virtually  all  of  the  materials  in  these  three  stock¬ 
piles  are  minerals.  As  of  October  31,  1968,  the  cost  value 
of  these  three  stockpiles  was: 

National  stockpile  $4,491,944,600. 

Defense  Production 

Act  Inventory  966,714,400. 

Supplemental -barter 

stockpile  1,457,386,962.  2/ 

There  were  121  materials  in  the  strategic  and  critical 

materials  inventories.  Stockpile  objectives,  in  terms  of 
quantity  on  October  31,  1968,  were  fixed  for  108  of  these 
121  materials.  Of  the  108  materials  having  stockpile  ob¬ 
jectives,  80  were  stockpiled  in  excess  of  their  objectives 
as  of  October  31,  1968 .  3/  The  excess  has  resulted  from  a 
reduction  of  the  stockpile  objectives.  The  Director  of  the 
Office  of  Emergency  Planning  has  established  guidelines  for 
the  disposal  of  excess  materials.  These  include  (1)  avoid¬ 
ance  of  serious  disruption  of  the  usual  markets  of  producers 
processers,  and  consumers,  (2)  avoidance  of  adverse  effects 
on  international  interests  of  the  United  States,  (3)  due 
regard  for  the  protection  of  the  United  States  against 


1/  70  Stat.  579. 

2/  Joint  Committee  Print  No.  107  of  the  Joint  Com¬ 
mittee  on  Reduction  of  Federal  Expenditures  on  Federal 
Stockpile  Inventories,  91st  Cong.,  1st  Sess.  (1968). 

3/  Statement  of  Hon.  George  H.  Mahon,  Chairman,  Joint 
Committee  on  Reduction  of  Federal  Expenditures  for  release 
to  newspapers  on  Jan.  14,  1969. 
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avoidable  loss,  (4)  avoidance  of  adverse  effects  upon 
domestic  employment  and  labor  disputes,  and  (5)  con¬ 
sultation  with  other  governmental  agencies  and  with  con 
cemed  industries.  1/ 


1/  DMO  8600.1,  General  Plans  for  Strategic  and 
Critical  Materials  Stockpiling,  Mar.  30,  1964,  29  Fed. 
Reg.  5076  (1964). 
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CHAPTER  28 


PROBLEM  AREAS  IN  THE  PRESENT  SYSTEMS 


A.  General  problem  areas. 


1 .  Overall  policy  of  mineral  land  legislation. 


The  most  fundamental  problem  area  in  the  present  scheme 
of  mineral  legislation  is  the  conflict  between  the  policy  of 
Congress  in  enacting  the  various  mineral  land  statutes  and  the 
policy  of  the  administrative  agencies  in  the  administration  of 
these  statutes.  The  Mineral  Location  Law  of  1872  was  entitled 
"An  Act  to  promote  the  Development  of  the  mining  Resources 
of  the  United  States."  1 /  Former  Secretary  of  the  Interior 
Udall,  whose  duty  it  was  to  administer  the  law,  characterized 
it  as  "a  blatant  give-away  of  resources".  2 J  The  Mineral  Leas¬ 
ing  Act  of  1920  was  entitled  "An  Act  to  promote  the  mining  of 
coal,  phosphate,  oil,  oil  shale,  gas  and  sodium  on  the  public 
domain."  3/  In  recent  years,  however,  the  mineral  leasing 
policy  of  the  Department  of  the  Interior  appears  to  have  become 
increasingly  concerned  with  the  production  of  the  maximum 
amount  of  revenue  from  mineral  leasing  operations.  4/ 


1/  17  Stat.  91. 

2 /  Letter  from  Secretary  of  the  Interior  Udall  to 
Public  Land  Law  Review  Commission,  Jan.  15,  1969. 

3/  41  Stat.  437. 

4/  In  testifying  with  regard  to  the  Santa  Barbara  oil 
leak,  former  Secretary  of  the  Interior  Udall  states  that  the 
revenue  deficit  was  not  "a  major  consideration",  or  "the 
major  factor",  but  was  "a  major  factor"  in  his  decision  to 
permit  exploratory  drilling  in  the  Santa  Barbara  area.  Hear¬ 
ings  on  S .  7  and  S.  544  Before  the  Subcomm.  on  Air  and  Water 
Pollution  of  the  Senate  Committee  on  Public  Works,  91st  Cong., 
1st  Sess.  374  (1969)  (Reporter's  transcript). 
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Preceding  page  blank 


On  occasion,  Congress  has  asserted  its  authority  by  en¬ 
acting  legislation  to  counteract  the  effect  of  administrative 
decisions  or  policy.  1 /  For  the  most  part,  however,  the  Sec¬ 
retary  of  the  Interior  has  molded  the  mineral  land  policy  of 
the  United  States  by  years  of  administration,  regulation,  and 
adjudication,  virtually  unhampered  by  either  Congress  or  the 
courts . 

At  times,  the  express  intent  of  Congress  has  been  over¬ 
ridden  by  administrative  interpretation.  For  example,  in  the 
Classification  and  Multiple  Use  Act  of  1964,  2/  it  is  provided 
that  nothing  in  the  Act  restricts  prospecting,  locating,  devel- 
oping,  mining,  entering,  or  patenting  the  mineral  resources  of 
the  lands  to  which  it  applies  under  the  mining  laws  pending 
action  inconsistent  with  such  activities  under  the  Act.  3/  How¬ 
ever,  the  Secretary  of  the  Interior  considers  the  publication 
of  a  notice  of  proposed  classification  to  be  "action  inconsis¬ 
tent  with  such  activities"  4/  and  under  this  interpretation, 
the  saving  clause"  is  of  no  effect.  Another  example  of  the 
overriding  of  the  express  intent  of  Congress  by  the 


1./  The  Building  Stone  Law  of  1892,  30  U.S.C.  §  161 
(1964)  was  enacted  as  a  result  of  Conlin  v.  Kelly,  12  L.D.  1 
(1891) ;  the  Oil  Placer  Act  of  1897,  29  Stat.  526  was  enacted 
as  a  result  of  Union  Oil  Co.,  23  L.D.  222  (1896).  More 
recently,  Congress  has,  with  respect  to  military  reservations, 
retrieved  from  the  executive  branch  of  government  certain 
responsibilities  imposed  on  Congress  by  the  Constitution.  43 
U.S.C.  §  156  (1964) . 

2/  43  U.S.C.  §  1411  et  seq.  (1964). 

3/  Id.  §  1417. 

y  See  Hearings  on  Implementation  of  P.L.  88-607  and 
88-608  Before  the  Subcomm.  on  Public  Lands  of  the  Senate 
Comm,  on  Interior  and  Insular  Affairs,  90th  Cong.,  1st  Sess. 

16  (1967). 
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administrative  interpretation  is  illustrated  in  R.  C.  Buch,  1 J 
where,  although  the  federal  statute  directed  the  Secretary  to 
restore  certain  lands  to  appropriation  under  the  applicable  land 
laws  if  no  application  for  purchase  or  lease  had  been  filed  with 
in  18  months,  such  lands  had  not  been  restored  in  over  30  months 
and  the  Secretary  held  that  these  lands  were  not  open  to  loca¬ 
tion  until  he  chose  to  restore  them.  2/ 


2 .  Use  of  the  mineral  land  laws  as  a  vehicle  for  social 

regulation . 


Another  basic  problem  area  is  the  use  of  the  mineral  land 
laws  as  a  vehicle  for  the  regulation  of  matters  only  incident¬ 
ally  connected  with  the  use,  occupation,  lease,  or  purchase  of 
federal  lands.  The  Mineral  Leasing  Act  of  1920,  for  example, 
contains  provisions  regulating  such  matters  as  monopolies, 
trusts,  and  price -fixing ,  wages  and  hours,  and  child  and  female 
labor.  These  are  matters  which  might  more  logically  be  made  the 
subject  of  general  legislation  and,  indeed,  for  the  most  part 
they  have  been  made  the  subject  of  such  legislation.  Although 
air  and  water  pollution  have  been  made  the  subject  of  general 
statutes,  the  reclamation  of  mined  land  has  been  made  the  sub¬ 
ject  of  regulations  applicable  only  to  certain  portions  of  the 
mining  industry.  3/ 


3.  Severence  of  mineral  and  surface  estates. 


1/  73  I .  D  .  140  (1968). 

2/  The  Secretary's  decision  has  been  reversed.  Buch  v. 
Hickel ,  No.  68-1358-PH  (C.D.Cal.  Mar.  20,  1969). 

3/  The  Secretary  of  the  Interior  has  required  land 
reclamation  provisions  to  be  inserted  in  leases  even  though 
the  surface  is  owned  by  a  nonmineral  patentee  who  has  no 
interest  in  the  restoration  of  the  surface.  Montana  Power  Co., 
72  I.D.  518  (1965) . 


1089 


Since  1909,  a  number  of  statutes  have  been  enacted  pro¬ 
viding  for  the  sale  of  lands  with  the  reservation  of  minerals. 
These  acts  divide  lands  valuable  for  minerals  into  two  estates, 
the  mineral  estate,  which  is  the  dominant  estate,  and  the 
surface  estate.  Under  some  acts,  the  surface  owner  is  entitled 
to  damages  for  any  injury  to  crops  and  agricultural  improvements 
and  for  injury  to  the  value  of  the  land  for  grazing  purposes. 
Other  acts  make  no  provision  for  compensating  the  surface  owner. 
As  a  result,  the  minerals  are  either  Mlocked-up",  incapable  of 
being  developed  by  anyone  or,  if  development  is  feasible,  there 
results  a  conflict  between  the  mineral  claimant  and  the  surface 
owner . 

In  the  western  United  States,  the  population  growth  has 
been  such  that  frequently  lands  patented  with  a  reservation 
of  minerals,  such  as  stockraising  homesteads,  have  now  become 
a  part  of  high  population  density  areas,  and  yet  such  lands  are 
still  open  to  prospecting  for  minerals.  In  such  cases,  the 
duty  of  the  mineral  claimant  to  compensate  the  owner  for  crops, 
agricultural  improvements,  and  the  value  of  the  land  for  grazing 
purposes  affords  scant  comfort  to  the  urban  or  suburban  home- 
owner . 

A  number  of  statutes  of  special  or  local  effect  have  been 
enacted  by  Congress,  either  withdrawing  such  land  from  mineral 
location  or  entry,  or  conveying  the  minerals  to  the  owner  of 
the  surface. 


Problem  areas  in  the  mineral  location  system. 


1 •  The  scope  of  the  mining  laws. 


The  Lode  Law  of  1866  was  intended  to  apply  solely  to 
lode  claims.  The  Placer  Law  of  1870,  although  in  form  an  amend¬ 
ment  to  the  1866  law,  was  intended  to  apply  solely  to  placer 
claims.  The  Mineral  Location  Law  of  1872  was  intended  to  apply 
principally  to  lode  claims.  It  specifically  continued  in  force 
thePlacerLaw  of  1870,  except  as  to  patent  proceedings,  and 
relaxed  the  requirements  of  the  latter  law  to  permit  placer 
claims  to  conform  Mas  near  as  practicable"  with  the  public 
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land  surveys.  The  portions  of  these  three  laws  relating  to 
mineral  lands  remaining  in  force  were  codified  in  sections  2318- 
2344  of  the  Revised  Statutes. 

Judicial  and  administrative  decisions  interpreting  the 
mining  laws  have  generally  disregarded  the  fact  that  some 
provisions  were  intended  to  apply  only  to  lode  claims  and  others 
only  to  placer  claims,  and  most  of  the  provisions  of  the  mining 
laws  have  been  applied  indiscriminately  to  lode  and  placer 
claims  alike.  This  disparity  between  the  letter  and  intent  of 
the  mining  laws  and  their  interpretation  has  existed  for  such 
a  long  period  of  time  that  it  cannot,  today,  be  said  to  be  an 
appreciable  problem  in  the  administration  of  the  mining  laws  as 
so  interpreted.  However,  any  inconsistency  between  the  letter 
and  intent  of  a  statute  and  its  interpretation  must  be  consid¬ 
ered  a  problem  area  deserving  of  Congressional  attention. 


2 .  Availability  of  lands  for  location. 


Under  the  mineral  leasing  laws,  leasing  is  discretionary 
with  the  Secretary  of  the  Interior,  even  when  the  lands  are  open 
to  leasing.  Under  the  mining  laws,  however,  the  Secretary  has 
no  discretion  to  permit  or  to  refuse  to  permit  the  making  of  a 
location,  this  being  a  right  granted  by  Congress.  Therefore, 
whether  certain  lands  are  available  for  location  is  of  para¬ 
mount  importance,  and  the  effect  of  a  withdrawal,  or  an 
attempted  withdrawal,  of  public  land  from  location  under  the 
mining  laws  constitutes  a  problem  area  of  the  first  magnitude. 

The  authority  of  the  Secretary  to  make  withdrawals  other 
than  under  the  Pickett  Act  or  some  other  specific  statute  is 
doubtful,  to  say  the  least.  However,  the  subject  of  withdrawals 
has  been  covered  at  length  in  another  study  prepared  for  the 
Commission.  1/  In  any  event,  the  Secretary  of  Interior  has  been 
resourceful  in  discovering  new  theories  by  which  public  lands 
may  be  closed  to  mineral  location.  The  closing  of  lands  to 


1/  Wheatley,  Withdrawals  and  Reservations  of  Public 
Domain  Lands  (P.L.L.R.C.  Study). 
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mineral  location  has  engendered  much  controversy,  particularly 
in  those  cases  where  the  mineral  claimants  are  of  the  opinion 
that  the  Secretary's  action  is  in  excess  of  his  authority. 


3.  Common  varieties. 


The  Multiple  Surface  Use  Act  of  1955  does  not  define  the 
term  common  varieties" .  Although  there  have  been  numerous 
decisions  of  the  Secretary  of  the  Interior  construing  the  Act, 
they  afford  little  enlightenment  except  to  point  out  that  in 
order  to  be  an  uncommon  variety,  a  substance  must  be  used  for 
different  purposes  than  are  common  varieties  of  the  same  sub¬ 
stances  or,  if  used  for  the  same  purpose,  it  must  command  a 
significantly  greater  price.  The  building  stone  cases  are 
illustrative  of  the  problem.  Ornamental  building  stone  would 
seem,  at  first  blush,  to  be  an  uncommon  variety  of  stone.  How¬ 
ever,  in  determining  whether  ornamental  building  stone  is  a 
common  variety,  the  Secretary  does  not  compare  it  with  common 
stone,  but  rather  with  other  similar  ornamental  building  stone. 
It  is  not  surprising,  therefore,  to  find  that  in  no  case  has 
any  ornamental  building  stone  been  found  to  be  an  uncommon 
variety . 


4 •  Types  of  mining  claims. 


There  exists  a  distinction  between  lode  and  placer  claims 
with  respect  to  almost  every  particular  mentioned  in  the  mining 
statues.  They  are  of  a  different  size  and  shape,  are  subject 
to  different  location  procedures,  and  carry  different  rights, 
both  before  and  after  patent,  to  mention  but  a  few  of  the 
particulars.  This  distinction  between  lode  and  placer  claims 
resulted  from  the  piecemeal  fashion  in  which  the  mining 
legislation  was  enacted  in  the  1860 's  and  1870' s.  Whatever  may 
•  have  been  the  justification  for  the  distinction,  it  has  been  a 
source  of  confusion  from  the  very  beginning,  1/  and  failure  of 


y  Circular,  July  15,  18  73  Copp,  U.S.  Mineral 

Lands  61  (1881).  - - 
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a  locator  to  choose  the  correct  type  of  claim  is  frequently 
fatal.  1/  The  problem  has  been  well  stated  in  a  recent 
Arizona  Court  of  Appeals  decision: 

"Because  of  the  apparently  relentless  dichotomy 
established  by  judicial  interpretation  of  pertinent 
mining  statutes,  there  has  been  a  plethora  of  liti¬ 
gation  to  determine  whether  particular  ore  bodies  are 
locatable  as  lode  or  placer.  The  many  judicial 
decisions  have  left  the  distinction  as  beclouded  as 
when  the  conundrum  was  first  posed  by  the  1870  enact¬ 
ment  of  the  second  of  the  two  controlling  statutes  .  . 

.  2/ 

Tunnel  sites  are  now  little  used,  nor  does  there  appear 
to  be  any  existing  requirement  for  any  type  of  tunnel  site 
legislation.  On  the  other  hand,  mill  sites,  although  not  so 
much  used  now  as  formerly,  have  fallen  into  disuse  not 
because  the  need  for  such  claims  does  not  exist,  but  rather 
because  the  mill  site  statute  does  not  meet  the  requirements 
of  modern  mining  practice.  The  mining  of  large,  low-grade 
ore  bodies,  which  is  frequently  accomplished  by  open  pit 
methods,  has  created  a  need  for  land  which  can  be  used  for 
dumping  waste  and  tailings,  for  pit  slopes,  and  for  other 
purposes.  The  present  mill  site  statute,  by  limiting  a  mill 
site  to  five  acres,  requiring  it  to  be  located  in  connection 
with  a  lode  or  placer  claim,  and  restricting  it  to  nonmineral 
lands,  is  not  well  suited  to  the  needs  of  today's  miner. 


5 .  Prediscovery  rights. 


In  enacting  the  laws  providing  for  mining  on  the  public 
domain,  Congress  recognized  that  one  who  invested  his  capital 
in  mining  operations  should  be  assured  of  the  security  of  his 
investment.  Thus,  the  miner  was  given,  upon  discovery,  the 


1/ 

8th  Cir. 


E  .  g  .  .  Webb  v.  American  Asphaltum  Co.,  157  Fed. 
1907)  . 

Bowen  v.  Sil-Flo  Corp.,  451  P.  2d  626  (Ariz.App. 


203 

1969) . 
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right  of  exclusive  possession  and  the  right  to  secure  the  full 
legal  title  to  his  claim.  The  ever-increasing  depth  at  which 
minerals  are  found,  the  ever-increasing  capital  expenditure 
required  for  exploration,  and  the  ever-larger  scale  on  which 
mining  operations  must' be  conducted  make  it  ever  more  important 
that  the  prospector’s  tenure  be  secured  to  him  at  an  early  time 
and  with  respect  to  a  relatively  large  area.  On  the  other  hand, 
the  increasing  stringency  with  which  the  rules  of  discovery  are 
being  applied  by  the  Secretary  of  the  Interior  has  postponed  the 
recognition  of  discovery  to  a  time  long  after  the  prospector's 
need  for  security  of  tenure  has  become  critical. 

The  doctrine  of  pedis  possessio,  shaped  in  disputes  between 
miners  and  tailored  to  the  circumstances  of  the  individual 
prospector  occupying  a  single  claim,  affords  scant  protection 
to  a  modern  mining  or  exploration  company  seeking  to  delimit  a 
large,  low-grade  mineral  deposit,  particularly  where  the  adverse 
claim  to  the  land  is  asserted  by  the  United  States  in  the  form 
of  a  withdrawal  or  disposition  of  the  land. 


6 .  Discovery. 


The  most  troublesome  problem  area  in  the  location  system 
is  the  law  of  discovery.  From  the  bare -bones  statute  have 
evolved  several  rules  of  discovery,  the  latest  of  which,  the 
marketability  rule,  requires  that  the  particular  deposit  in 
question  can,  as  a  present  fact,  be  mined,  removed,  and  mar¬ 
keted  at  a  profit.  The  application  of  this  rule  results  in 
the  postponement  of  the  recognition  of  the  locator's  right  of 
exclusive  possession  for  mining  purposes  to  a  time  long  after 
his  need  for  security  of  tenure  has  become  critical.  Moreover, 
his  tenure  is  not  even  then  secure.  Since  discovery  is  now  con¬ 
sidered  to  be  primarily  an  economic  fact,  rather  than  a  geo¬ 
logical  or  mineralogical  fact,  a  recession  in  the  market  for  a 
particular  mineral  or  product  may  (under  the  interpretation  of 
the  law  by  the  Secretary  of  the  Interior)  result  in  the  "loss" 
of  the  discovery. 


7 .  Abuse  of  the  mining  laws. 
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The  most  widely -publicized  abuse  of  the  mining  laws  comes 
from  persons  who  attempt  to  appropriate  valuable  real  estate 
for  nonmineral  purposes  by  locating  ’’mining  claims”.  Before  the 
enactment  of  the  Multiple  Surface  Use  Act  of  1955,  mining  claims 
were  frequently  located  for  use  as  summer  cabin  sites  or  other 
individual  recreational  purposes.  Today,  large  blocks  of  min¬ 
ing  claims  are  located  under  circumstances  leading  to  the  con¬ 
clusion  that  the  locators  are  not  acting  in  good  faith.  For 
example,  at  times  the  locator  may  wish  to  develop  the  real  es¬ 
tate,  in  which  case  he  must  proceed  to  obtain  a  patent  to  the 
land.  It  is  not  unknown  for  the  locator  in  such  a  case  to 
resort  to  salting  in  his  attempt  to  establish  a  discovery  suffi¬ 
cient  to  support  his  application  for  a  patent.  The  attempt  to 
appropriate  the  surface  for  nonmineral  purposes  is  an  abuse 
found  only  where  the  surface  ownership  is  still  in  the  United 
States . 

Where  the  surface  has  been  sold  with  the  reservation  of 
minerals  to  the  United  States,  another  type  of  abuse  is  found. 
This  is  a  practice  that  has  occurred  in  certaih  urban  or  sub¬ 
urban  areas  where  mining  claims  have  been  located  on  residen¬ 
tial  property,  apparently  with  the  motive  of  selling  the  claims 
to  the  owners  of  the  surface. 

It  is  strange  to  note  that  "mining  claims”  located  for 
nonmineral  purposes  are  seldom  held  invalid  for  lack  of  good 
faith  on  the  part  of  the  locator,  but  rather,  in  most  cases, 
for  lack  of  discovery. 


8 .  Location  procedures . 


In  1866,  when  the  first  mining  law  was  enacted,  Congress 
was  confronted  with  the  fact  that  the  regulations  of  the 
various  mining  districts  had  already  provided,  on  a  local 
scale,  a  wide  variety  of  schemes  governing  the  location  of 
mining  claims.  Any  attempt  to  supplant  these  local  regulations 
would  have  been  strenuously  resisted,  and  Congress  judiciously 
gave  its  sanction  to  "the  local  customs  or  rules  of  miners”. 
With  the  disappearance  of  the  mining  districts  as  legislative 
bodies,  the  task  of  prescribing  the  location  procedures 
devolved  upon  the  various  state  legislatures.  Although 
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differences  exist  in  the  details  of  the  location  procedures 
prescribed  by  the  various  states,  these  procedures  are  generally 
very  similar,  and  federal  legislation  establishing  the  location 
procedures  to  be  followed  in  all  public  domain  states  is  not 
now  subject  to  the  objections  which  were  valid  a  century  ago. 

The  sinking  of  a  discovery  shaft,  formerly  a  requirement 
in  most  of  the  mining  states,  was  at  one  time  an  appropriate 
element  in  the  location  of  a  lode  claim.  Today,  however,  the 
attention  of  the  mining  industry  is  focused  on  large,  low-grade, 
deeply-buried  ore  deposits  rather  than  the  outcropping  vein,  and 
the  discovery  shaft  has  become  all  but  an  anachronism.  Fre¬ 
quently  a  discovery  "pit"  is  scooped  out  of  the  alluvium  with 
a  bulldozer,  and  is  designed  to  serve  no  purpose  other  than  a 
colorable  compliance  with  the  statute.  Upon  abandonment  of  the 
claim,  the  pit  usually  remains  as  a  scar  on  the  landscape  and 
a  hazard  to  livestock. 


9 .  Extralateral  rights. 


Except  in  a  few  areas,  such  as  the  silver  districts  of 
Idaho,  1/  the  doctrine  of  extralateral  rights  is  of  little 
importance.  The  discovery  of  a  vein  such  as  is  contemplated 
by  the  statute  granting  extralateral  rights  is  now  a  rarity. 
Claims  are  more  frequently  oriented  to  efficiently  cover  the 
ground,  rather  than  to  obtain  extralateral  rights,  and  side¬ 
line  agreements  between  adjoining  locators  are  common. 


10.  Stale  mining  claims. 


Although  the  owner  of  an  unpatented  mining  claim  is 
required  to  expend  $100  in  labor  or  improvements  annually  upon 
his  claim,  failure  to  do  so  does  not  result  in  automatic  for¬ 
feiture,  but  merely  renders  his  claim  subject  to  relocation  by 


1/  See  Hecla  Min.  Co.  v.  Atlas  Min.  Co.,  92  Ida.  476, 
445  P . 2d  225  (1968) . 
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another.  Moreover,  the  United  States  cannot  assert  a  forfei¬ 
ture  for  failure  of  the  owner  of  a  claim  to  make  the  required 
annual  expenditure.  On  the  other  hand,  mere  absence  from  a 
claim,  even  for  an  extended  period  of  time,  does  not  consti¬ 
tute  an  abandonment  of  the  claim  in  the  absence  of  an  intent 
to  abandon.  The  result  of  the  present  state  of  the  law  re¬ 
garding  the  forfeiture  and  abandonment  of  unpatented  mining 
claims  is  that  a  mining  claim  once  located  remains  a  cloud  on 
the  public  domain  until  it  is  either  patented  or  declared  to 
be  invalid,  even  though  it  has  not  been  worked  for  many  years. 


C .  Problem  areas  in  the  mineral  leasing  system . 


1 .  Administration  of  the  mineral  leasing  system . 


At  the  present  time,  the  Bureau  of  Land  Management,  the 
Geological  Survey,  and  any  agency  having  jurisdiction  of  the 
surface  of  lands  each  performs  functions  in  connection  with 
the  mineral  leasing  system.  The  Land  Office  of  the  Bureau  of 
Land  Management  has  responsibilities  in  connection  with  main¬ 
taining  land  status  records  of  the  public  domain  and  some 
acquired  lands  and  "adjudicating'1  the  issuance  of  prospecting 
permits  and  leases  and  their  assignment,  cancellation,  and 
relinquishment.  It  is  the  agency  which  an  applicant  for  a 
permit  or  lease  contacts  and  transacts  the  business  of  obtain¬ 
ing  a  permit  or  lease.  Yet  decisions  of  the  Land  Office, 
even  at  this  stage  on  matters  of  classification  of  lands  for 
leasing  and  provisions  to  be  included  in  permits  and  leases, 
are  based  on  recommendations  of  the  Geological  Survey.  After 
a  permit  or  lease  is  issued,  the  supervision  of  prospecting 
and  mining  operations,  and,  after  production  commences,  the 
collection  of  rents  and  royalties,  are  the  responsibility 
of  the  Geological  Survey.  If  another  agency  is  involved, 
such  as  the  Forest  Service,  in  certain  cases  it  recommends 
to  the  Land  Office  whether  a  permit  or  lease  should  be  issued 
and  what  conditions  should  be  included  in  the  permit  or  lease 
to  protect  the  surface.  In  other  cases,  usually  where  acquired 
lands  are  involved,  such  agency  may  prevent  the  issuance  of  a 
permit  or  lease  or  may  insist  that  conditions  proposed  by  it 
for  the  protection  of  the  surface  be  included  in  the  permit  or 
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lease.  After  a  permit  or  lease  is  issued,  such  agency  may 
supervise  certain  phases  of  the  leasing  operations  if  it  is 

authorized  to  do  so  by  the  conditions  it  has  recommended  be 
imposed . 

If  more  than  one  agency  is  to  administer  the  mineral 
leasing  systems,  each  of  the  agencies*  respective  respon- 
sibilities  should  be  clearly  established.  At  the  present 
time,  the  most  clear-cut  statement  of  the  division  of  re¬ 
sponsibilities  of  the  Bureau  of  Land  Management  and  Geological 
Survey  are  unrescinded  Instructions  of  the  Secretary  of  the 
Interior  issued  in  1925 .  Both  agencies  agree  that  portions 
of  the  Instructions  are  now  obsolete.  The  Bureau  of  Land 
Management  contends  that  it  has  the  responsibility  for  eval¬ 
uating  minimum  bids  to  be  received  in  competitive  leasing  and 
that  the  recommendations  of  the  Geological  Survey  should  not 
e  accepted  if  the  Bureau  of  Land  Management  reaches  a  differ¬ 
ent  conclusion.  The  Geological  Survey  maintains  that  this 
results  in  a  duplication  of  effort,  waste,  and  inefficient 
manpower  utilization .  The  lack  of  current  guidelines  setting 
orth  the  responsibilities  of  the  two  agencies  could  be  cor¬ 
rected  by  an  appropriate  regulation  of  the  Secretary  of  the 
Interior .  y 

Regulations,  instructions,  and  manuals  are,  in  some  in- 
stances,  out  of  date  and  at  times  do  not  reflect  changes  made  in 
the  laws.  This  problem  exists  in  the  Bureau  of  Land  Management,  1/ 


_1/  Vol.  VI  of  the  old  Bureau  of  Land  Management  Manual 
contains  instructions  on  Minerals  Management.  The  last  release 
of  this  old  Manual  applicable  to  Vol.  VI  was  Oct.,  1964.  A  new 
Manual  is  being  issued  by  the  B.L.M.  and  Minerals  Management 
is  in  the  3,000  section.  The  first  release  in  this  section 
was  on  Apr.  1,  1963,  and  there  have  been  nine  subsequent  re¬ 
leases  for  this  section  but,  to  date,  relatively  few  matters 
relating  to  Minerals  Management  are  included  in  the  new  Manual. 


1098 


Geological  Survey,  1/  and  Forest  Service,  2/  and,  of  course, 
the  1925  Instructions  of  the  Department  of  tne  Interior  on 
leasing  are  obsolete  in  part.  3/ 

Improvement  of  the  land  records  system  maintained  in  the 
Land  Offices  would  assist  the  public  in  ascertaining  the  status 
of  public  lands,  particularly  those  acquired  by  the  United 
States.  At  the  present  time,  the  procedures  of  the  new  records 
system  of  the  Interior  Department  provide  for  showing  acquired 
lands  on  the  Land  Office  records,  but  there  is  no  effective 
method  by  which  the  Land  Office  may  learn  of  acquired  lands 
held  by  other  governmental  agencies.  For  this  reason,  the 
Land  Office  records  on  acquired  lands  are  incomplete.  Other 
improvements  may  be  made  in  the  land  records  system  such  as 


1/  30  C.F.R.  Part  231  (1968),  except  for  a  change  in 

§  231.1  made  in  1948,  is  the  same  as  the  operating  regulations 
of  June  2,  1927.  Letter  from  Chief  of  Conservation  Division, 
Geological  Survey,  to  Howard  A.  Twitty,  Feb.  26,  1969.  The 
letter  states  that  a  proposed  revision  has  been  undertaken 
but  was  held  in  abeyance  during  the  period  the  Department  was 
considering  the  issuance  of  regulations  to  govern  surface 
exploration  and  mining. 

2/  The  regulations  of  the  Forest  Service  with  respect 
to  disposal  under  the  Materials  Disposal  Act  of  1947  (36  C.F.R. 
§  251.4  (1968))  have  not  been  changed  since  1960  and,  of 
course,  do  not  reflect  the  substantial  changes  in  the  law  with 
respect  to  sales  made  by  the  Act  of  Sept.  25,  1965,  Pub. L. No. 
87-689,  76  Stat.  587.  The  Forest  Service  Manual  (Amend. 

No.  35,  July,  1959)  states  at  §§  2824.43  and  2825.43  that  the 
Chief  of  the  Forest  Service  will  sustain  the  decision  of  the 
Regional  Forester  recommending  against  leasing  in  wild, 
wilderness,  or  primitive  areas  solely  on  the  basis  of  incom¬ 
patibility  of  mineral  leasing  and  wilderness  preservation. 

In  the  light  of  the  provision  of  the  Wilderness  Act  enacted 
in  1964,  which  authorized  mineral  leasing  (16  U.S.C.  §  1133(d) 
(3)),  such  a  statement  of  policy  is  clearly  inconsistent  with 
the  Act  of  Congress. 

3/  51  L.D.  219  (1925) . 
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requiring  a  daily  reception  record  of  documents  filed  which 
affect  the  status  of  public  lands. 


Details  in  the  leasing  laws . 


To  what  extent  should  Congress  set  forth  details  in  any 
legislation  providing  for  mineral  leasing?  Should  a  leasing 
law  cover  various  matters  relating  to  mineral  leasing  in  great 
detail  as  does  the  Mineral  Leasing  Act  of  1920,  should  it 
authorize  mineral  leasing  under  general  regulations  to  be  pre¬ 
scribed  by  the  Secretary  of  the  Interior  as  does  the  law  pro¬ 
viding  for  leasing  ’’hard  rock"  minerals  in  the  National  Forests 
o  Minnesota,  or  should  there  be  a  middle  ground  for  all 
leasing  laws? 


Complexity  of  the  mineral  leasing  laws  and 

regulations . 


The  Mineral  Leasing  Act  of  1920  applies  to  four  nonfuel 
minerals  on  the  public  domain,  and  the  Mineral  Leasing  Act 
for  Acquired  Lands  makes  virtually  all  of  the  provisions  of 
the  1920  Act  applicable  to  permits  and  leases  for  these  four 
nonfuel  minerals  when  found  on  acquired  lands.  Each  of  the 
four  nonfuel  minerals  has  its  own  regulations  and  instructions 
applicable  to  permits  and  leases  on  the  public  domain,  and 
other  regulations  and  instructions  applicable  to  permits  and 
leases  for  these  minerals  on  acquired  lands.  One  statute 
one  set  of  regulations,  and  one  set  of  instructions,  each’ 
applicable  to  all  four  nonfuel  minerals  on  all  lands  with 
appropriate  provisions,  where  necessary,  applicable  only  to 
acquired  lands  or  to  one  or  more  of  the  nonfuel  minerals,  would 
simplify  the  mineral  leasing  system  for  these  minerals. 


Mineral  Leasing  Act  of  1920. 


lb.L  Mineral  Leasing  Act  of  1920  is  almost  50  years  old 
and  some  provisions,  perhaps  needed  in  1920,  may  today  be 
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Prospecting  Permits. 


1102 


unilateral  changes  by  the  Government  when  a  lease  is  renewed 
or  when  there  is  a  readjustment  of  the  terms  and  conditions 
periodically  as  provided  for  in  the  lease.  The  permittee  or 
lessee  has  no  control  over  changes  that  may  be  made  in  the 
regulations  which  may  make  performance  under  the  lease  more 
burdensome,  if  not  unprofitable. 


7.  Mined  land  reclamation. 


Lease  forms  for  nonfuel  minerals  provide  for  mined  land 
reclamation.  In  addition,  stipulations  or  conditions  and 
supplemental  conditions  to  a  permit  or  lease  provide  for  mined 
land  reclamation.  Recent  comprehensive  regulations  adopted 
by  the  Secretary  of  the  Interior  on  January  18,  1969,  1/ 
also  provide  for  mined  land  reclamation  of  lands  under  certain 
permits  and  leases  issued  after  that  date.  The  Secretary  had 
no  established  standards  by  Congress  to  guide  him  in  issuing 
these  regulations.  If  Congress  legislates,  there  is  a  prob¬ 
lem  whether  the  legislation  should  be  made  applicable  only 
to  federal  lands  or  to  all  lands.  Bills  have  been  introduced 
in  Congress  providing  for  mined  land  reclamation,  not  only  on 
federal  lands  but  on  other  lands  also.  A  problem  to  be  con¬ 
sidered  in  the  enactment  of  such  general  legislation  is  whethe 
it  should  supersede  regulations  applicable  to  mineral  land 
leased  by  the  United  States  or  merely  supplement  them.  The 
trend  appears  to  be  toward  a  number  of  overlapping  systems 
with  the  inevitable  inconsistent  requirements  and  conflicts 
of  authority  among  the  agencies  charged  with  enforcement. 


8 .  Construction  of  the  provisions  of  mineral  leases. 


It  has  been  held  that  the  Secretary  of  the  Interior's 
construction  of  a  lease  contract,  in  the  light  of  the  appli¬ 
cable  statute  and  implementing  regulations,  is  entitled  to 
great  respect,  and,  if  the  Secretary's  construction  is  a 
permissible  one,  it  will  be  followed  even  though  the  court 


1 /  Appendix  VI . 
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would  have  initially  entertained  a  different  view  of  it. 

On  the  other  hand,  the  rule  of  construction  applicable  to 
leases  between  private  parties  is  that  where  words  in  a  lease 
have  more  than  one  reasonable  meaning,  an  interpretation  is 
preferred  which  operates  more  strongly  against  the  party 
from  whom  they  proceed.  It  is  questionable  whether  the 
United  States,  when  acting  in  a  proprietary  capacity,  should 
be  given  the  benefit  of  a  rule  of  construction  more  liberal 
than  the  rules  applied  with  respect  to  other  proprietors . 


9 •  Responsibility  of  the  Government  for  its  negligence. 


The  Government  retains  the  rights  of  inspection  and  super¬ 
vision  of  the  operations  under  permits  and  leases  and  contracts 
for  sales  of  mineral  materials.  If  an  agent  of  the  Government 
is  negligent  in  performing  these  functions  and,  as  a  result, 
damage  results  to  the  lessee,  contractor,  or  third  parties, 
it  is  at  least  arguable  that  the  United  States  is  liable  for 
the  negligence  of  its  agent  under  the  Federal  Tort  Claims 
Act . 


D •  Problem  areas  in  materials  disposal  systems. 


1 .  Common  varieties. 


The  Materials  Disposal  Act  of  1947  provides  for  the  sale 
of  mineral  materials  not  subject  to  location  under  the  mining 
or  mineral  leasing  laws,  including  common  varieties  of  sand, 
stone,  gravel,  cinders,  and  pumice.  What  is  a  common  variety 
of  these  minerals  has  been  the  source  of  much  confusion  to 
the  government  agencies  administering  the  Materials  Disposal 
Act  of  1947  and  to  the  public.  Bills  have  been  introduced  in 
Congress  which  would  specifically  provide  that  certain  mineral 
materials  are  not  common  varieties.  Other  proposals  have  been 
made  that  all  nonmetallic  minerals,  such  as  sand,  stone,  gravel, 
cinders,  and  pumice,  should  be  withdrawn  from  location  under 
the  mining  laws  and  should  be  subject  to  disposition  under  the 
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Materials  Disposal  Act. 


2 .  Materials  Disposal  Act  amendments. 


It  has  been  suggested  that  the  Materials  Disposal  Act 
is  deficient  in  several  respects.  Instead  of  providing 
specific  rules  on  sales  which  may  be  made  without  formal 
advertising,  the  Act  should  perhaps  authorize  the  Secretary 
of  the  Interior  and  the  Secretary  of  Agriculture  to  establish, 
by  regulation,  those  sales  which  may  be  made  without  formal 
advertising.  There  is  no  provision  for  a  prospecting  permit 
leading  up  to  a  preference  right  lease.  The  method  of  dis¬ 
posal  under  the  Materials  Disposal  Act  is  not  suitable  for 
the  disposal  of  large  deposits  to  be  used  over  a  long  term 
of  years.  The  regulations  provide  for  unilateral  adjustments 
in  the  unit  price  of  mineral  material  where  a  contract  is  for 
a  period  of  years,  thus  preventing  the  purchaser  from  planning 
operations  based  on  a  fixed  price  for  the  material  purchased. 
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